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TESTIMONY OF OUCC WITNESS CYNTHIA M. ARMSTRONG
CAUSE NO. 45253
DUKE ENERGY INDIANA, LLC

l. INTRODUCTION
Please state your name and business address.

My name is Cynthia M. Armstrong, and my business address is 115 W. Washington
St., Suite 1500 South, Indianapolis, IN, 46204.

By whom are you employed and in what capacity?
I am employed as a Senior Utility Analyst in the Electric Division for the Indiana

Office of Utility Consumer Counselor (“OUCC”). A summary of my qualifications
can be found in Appendix A.

What is the purpose of your testimony in this proceeding?
| address several environmental compliance costs Duke Energy Indiana, LLC

(“DEI” or “Duke”) is seeking pre-approval to recover in this proceeding.

I discuss DEI’s request to obtain a Certificate of Public Necessity and
Convenience (“CPCN”) for costs related to the closure and remediation of ash
impoundments and other coal combustion residuals (“CCR”) units. Specifically, |
recommend the closure costs DEI incurred prior to filing this rate case (July 2,
2019) and any costs related to Agreed Orders between DEI and the Indiana
Department of Environmental Management (“IDEM”) be denied. OUCC witness
Lane Kollen and I also offer alternative options for recovery of these costs should
the Indiana Utility Regulatory Commission (“Commission”) approve a CPCN

under the Federally Mandated Requirements statute (Ind. Code ch. 8-1-8.4). Asto
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future ash closure costs, | recommend the Commission decline DEI’s requested
CPCN at this time, and delay this determination until a future proceeding.

I address DEI’s request to track 316(a) and 316(b) Rule costs as “federally
mandated” in the Environmental Cost Recovery (“ECR”) tracker. I recommend
these costs be denied for recovery under the Federally Mandated Requirements
statute, as DEI has not met the requirements to receive recovery under the statute.

Finally, | address DEI’s request to track emission allowance (“EA”) costs
through Rider No. 62, or the ECR tracker. | recommend EA costs no longer be
tracked through the ECR. Instead, EA sales should continue to be credited to
ratepayers as DEI is recovering the SO, allowance inventory costs through a
regulatory asset.

My testimony also supports the testimony of OUCC Witness Mr. Kollen.

What did you do to prepare your testimony?
I reviewed the Verified Petition, Direct Testimony, Exhibits, and Confidential

Documents DEI submitted in this Cause. | reviewed data responses Duke submitted
to the OUCC and other parties in this Cause. | also reviewed past cases regarding
DEI’s environmental compliance plans and activities where it received approval to
construct equipment necessary for compliance with environmental rules and
regulations.

To the extent you do not address a specific item or adjustment, does this mean
you agree with those portions of DEI’s proposals?

No. Excluding any specific adjustments or amounts DEI proposes does not indicate
my approval of those adjustments or amounts. Rather, the scope of my testimony

is limited to the specific items addressed herein.
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1. CCR IMPOUNDMENTS AND UNIT REMEDIATION COSTS

What CCR Unit Closure Costs is DEI requesting?
DEI’s request is separated into two categories: closure costs incurred from 2015 to

2018 (“past costs”), and closure costs incurred after 2018 (“future costs”). DEI also
has CCR closure costs related to IDEM enforcement activities under Indiana’s
Solid Waste Management Plan that it includes in both past and future closure costs.

DEI requests issuance of a federally mandated CPCN for CCR unit
closures, and to recover its reasonable and necessary compliance expenses incurred
through 2018. DEI proposes recovering its expenses over 18 years, based on the
estimated retirement date of the last operating Gibson Generating Facility unit.!
DEI states total company coal ash closure expenditures specifically related to the
CCR Rule through 2018 are $127.796 million ($117.304 of which is the retail
portion). IDEM-related closure costs through 2018 are $80.544 million ($73.931
million of which is the retail portion), resulting in a total retail portion of these costs
of $191.235 million.? DEI requests the creation of a regulatory asset for these costs,
including carrying costs, and the total amount it is requesting to include in rate base
in this case is $211.716 million.?

With regard to CCR unit closure activities after 2018, DEI proposes to
defer these expenses for future consideration in either a proceeding under Ind. Code

ch. 8-1-8.4 or through a future base rate proceeding. DEI estimates $443 million

! Petitioner’s Witness Timothy Thiemann’s Direct Testimony, p. 15, lines 20-23, through p. 16, lines 1-4.
2 Mr. Thiemann’s Direct Testimony, Exhibit 21-E.
3 Petitioner’s Witness Diana L. Douglas, Exhibit 4-F, Schedule RB-4.
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for costs from 2019 through 2027, and $60 million* for IDEM-related closure costs.
In this proceeding, DEI states it is not seeking recovery of these costs; in response
to discovery, DEI clarified it is seeking a federally mandated CPCN for the future
CCR closure costs in this proceeding but will seek cost recovery in a future

proceeding.®

What does the CCR Rule require?
The CCR Rule sets multiple requirements and standards that utilities must meet in

operating and managing its CCR disposal units. CCR includes any solid waste
products left over from the combustion or use of coal as an energy source. This
includes fly ash, bottom ash, boiler slag, and products resulting from the flue gas
desulfurization (“FGD”) process. Common methods utilities use in disposing of or
storing CCR is either through on-site surface impoundments (“ash ponds”) or
landfills.

Owners or operators of CCR units that were still open and had not yet begun
closure or had a closure plan in place as of October 19, 2015, the effective date of
the rule, are subject to the requirements. While requirements are in effect for both
existing surface impoundments and landfills, the CCR Rule heavily targets existing
surface impoundments. Requirements for weekly and annual inspections,
groundwater monitoring, vegetation management, corrective action for leaking or
breached units, plans for closure and post-closure care, recordkeeping, and

reporting certain data to the public through a dedicated website apply to both types

4Thiemann Direct, p. 17, lines 3-20.
5 OUCC Attachment CMA-1, DEI’s Response to DEI Industrial Group’s Data Request 13.3.
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of units. However, surface impoundments that cannot meet structural stability

requirements, fail locational requirements, or demonstrate they impact groundwater

will be forced to close in the forthcoming years. Very few, if any, existing ash ponds
meet or will meet these requirements.

While the Environmental Protection Agency (“EPA”) has revised the CCR

Rule to extend deadlines related to closure once groundwater impact is detected

that fails aquifer location restrictions, pending litigation regarding the CCR Rule

may modify the EPA’s current compliance requirements or dates. Additionally, the

Water Infrastructure Improvements for the Nation (“WIIN”) Act, passed in 2016,

requires the EPA to develop a federal permitting program for CCR units. States

may develop their own permitting programs to take primary enforcement over CCR

units, with approval from the EPA. However, the requirements that trigger closure

under the original CCR Rule still apply during the permitting program development

and approval process.

Are the ash pond closures necessary?
Yes. Duke’s ash ponds do not meet the requirements for existing surface

impoundments under the CCR Rule and, therefore, must close. DEI has already
transitioned to dry bottom and fly ash handling systems for Cayuga and Gibson to
allow both of these facilities to continue operating in compliance with the CCR

Rule.
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Do the pond closure costs incurred as of the end of 2018 qualify as “federally
mandated costs” as defined under Ind. Code § 8-1-8.4-4?

While the majority of the past closure costs meet the definition of a “federally
mandated” cost, the OUCC believes the CCR closure and remediation costs related

to IDEM Agreed Orders should not be considered a federally mandated cost.

Costs Related to IDEM Agreed Orders

Q:

A:

Why do IDEM-related costs not meet the definition of a federally mandated
cost?

First, these costs are not a result of the federal CCR Rule. Rather, they emerge from
state enforcement actions after previously closed ash storage sites or active ash
ponds leached hazardous constituents into ground or surface waters at the Dresser,
Edwardsport, Noblesville, and Gibson Generating Stations.® DEI closed the
Dresser Station plant in 1975, well before the CCR Rule was in place.

Second, these costs would not exist if DEI had not violated state waste rules.
While no state or federal regulations for CCR disposal applied to these legacy sites
at the time of operation, there were state regulations prohibiting the deposit of any
waste that would present a pollution hazard.” DEI was obligated to manage its CCR
waste in a manner that would not result in a release to groundwater, surrounding
properties, and surface waters and present a danger to human health or the
environment. Since Duke failed to do this, it must now incur additional costs for

remediation and clean-up of those facilities. These costs are due to DEI’s past

6 OUCC Attachment CMA-2, IDEM Agreed Orders.
"Ind. Code § 13-30-2-1(3).
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management decisions for its CCR waste,® and it should not be permitted to recover
them under the Federally Mandated Requirements statute.

Given these costs do not qualify for cost recovery via the Federally Mandated
Requirements statute, should DEI recover these costs through base rates?

The OUCC is not certain to what extent, if any, DEI should recover these costs
through future rates. With the exception of the Gibson East Ash Pond, the coal units
generating the waste streams that were targeted by the IDEM Agreed Orders are no
longer in service.® In the case of the Dresser Station, at least two rate cases have
occurred since DEI removed the Station from service.

In Cause No. 39353 Phase Il, the Commission considered Indiana Gas’s
recovery of remediation costs related to old manufactured gas plant (“MGP”) sites.
The Commission denied recovery of clean-up costs related to MGP sites. In its
Final Order, the Commission stated:

Petitioner was presumptively compensated by the environmental
liability it now realizes all along. Rates and charges, until
investigated and modified, are presumptively lawful. 1.C. 8-1-3-6.
These rates and charges are made of many components, of which
one is rate of return. A portion of rate of return which state and
federal regulators consider is business risk, and the concept is not
new. Indeed the Bluefield Co. v. Public Service Commission
opinion, rendered by the United State Supreme Court, established
that the opportunity to be afforded public utilities should simulate
that of a similar unregulated enterprise specifically in light of the
risks taken by such enterprises. See Bluefield Co. v. Public Service
Commission (1923) 262 U.S. 679, 693. It is thus presumptive that
Petitioner and its predecessors and interests received rates which
included recognition of such similar risks. We have found
Petitioner’s environmental risks not to be isolated to public utilities,

8 Note: | am also referring to past waste management practices of Public Service of Indiana (“PSI™) and

Cinergy.

® The Noblesville steam units have been converted to operate on natural gas and are still in service. The
Edwardsport coal steam units have been retired, but the Integrated Gas Combined Cycle (IGCC) plant is still
in operation.
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and so their rates should simulate returns of the environmental risks
associated with similar enterprises.°

In its Order, the Commission acknowledged ratepayers had not only paid these
costs directly through insurance premiums included in operation and maintenance
costs, but also indirectly as a component of its authorized rate of return, which
reflected Indiana Gas’s environmental risk:

Evidently, Petitioner would have its customers pay not only the

premium for its environmental insurance policy, and the business

risk component of its rate of return, but the uninsured balance as

well. This amounts to no risk for Petitioner’s shareholders.

Petitioner has not in the past waived environmental business risk as

a component of its rate of return and there seems to be a substantial

lack, therefore, of the regulatory quid-pro-quo or balancing of

interests which we are obligated to maintain in the Petitioner’s

proposal. !

The Indiana Gas case is relevant to the ash pond closure costs in this Cause
because it involves recovery of the remediation of an asset that is no longer
providing service to customers. As the above order indicates, DEI’s legacy coal ash
costs have been recognized in past rates through the past rate of return the
Commission authorized for DEI.*? It is difficult to separate how these costs were

accounted for in the rate of return allowed in past rates.

Q: What does the OUCC recommend with regard to closure costs related to
IDEM Agreed Orders?

A: The OUCC recommends the IDEM-related costs be denied, regardless of any costs

that may be approved for other past closure costs. This results in removal of

10 In re Indiana Gas, Cause No. 39353 Phase I, Final Order, p. 51-52 (Ind. Util. Regulatory Comm’n May
3, 1995).

1d. p. 52.

12 Note: 1 am also referring to past ratemaking treatment authorized for Cinergy or Public Service of Indiana
(“PSI”).
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$73.931 million, which is the retail portion of the total company amount of $80.544

of IDEM-related remediation costs, from the overall requested regulatory asset of
$211.716 million.

Past Closure Costs

Q: Has DEI met all conditions required to receive a CPCN under I.C. § 8-1-8.4-7
for the past ash pond closure costs?

A: No. DEI is now requesting a federally mandated CPCN after it already incurred
these costs. In Cause No. 44367 FMCA-4, the Commission rejected DEI’s request

to collect costs related to a vegetation management project to comply with federal
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transmission requirements that were incurred prior to it seeking a CPCN for these

costs. The Commission stated:

Allowing the recovery of costs incurred before the Commission has
authorized the utility to do so undoes the purpose of oversight. The
point of a CPCN proceeding is to determine whether the project and
its attendant costs are prudent before the utility passes such costs to
consumers...

...Had the legislature intended utilities to be able to recover federally
mandated costs that were already spent, it would have said so. There
is no such language in Ind. Code ch. 8-1-8.4. Applying for a CPCN
and disclosing project specifics, including costs and alternatives,
before performing the project is part of the regulatory bargain
engraved in Ind. Code ch. 8-1-8.4 for an energy utility to receive
authorization to recover its prospective costs. The Commission and
interested stakeholders should have an opportunity to review the
project before the energy utility incurs costs that it desires to recover
through rates.*

13 In re Duke Energy Indiana LLC, Cause No. 44367 FMCA-4, Final Order at 29 (Ind. Util. Regulatory

Comm’n Sept. 18, 2019).
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On October 8, 2019, DEI filed a petition for reconsideration for Cause No. 44367
FMCA-4, and also filed an appeal with the Indiana Court of Appeals.'* However,
if the Commission’s Order stands, DEI should not be allowed to recover these costs
as “federally mandated” because it failed to receive prior Commission

authorization.®®

Q: Had DEI sought pre-approval of these costs, would these costs meet the
conditions of 8-1-8.4-7?

A: No. Even if we ignore the fact that some of these costs were incurred before the

federal mandated cost recovery statue was even passed, DEI has not adequately
addressed the factors it must include in its application under 1.C. 8 8-1-8.4-6(b).
First, while DEI provided the required estimates for the past coal ash closure
costs pursuant to 1.C. § 8-1-8.4-6(b)(1)(B),® it did not provide the level of support
for these estimates normally required in a federally mandated CPCN proceeding.
DEI Witness Timothy J. Thiemann provides purchase and change orders of over
$250,000 for the ash pond closures in his workpapers, but these differ significantly
from the costs provided in Petitioner’s Exhibits 21-E and 21-F.1" Additionally,
while DEI provided engineering studies explaining DEI’s proposed closure plans,*®
none of these studies included cost estimates for the work to be performed. These
studies also acknowledged alternatives for closure such as closure by removal and

closure in place, but do not explain why each closure option was selected for each

14 Duke Energy Indiana, LLC v. Ind. Ofc. Of Util. Consumer Counselor, 19A-EX-2446 (filed October 18,
2019).

15 ouCcC Attachment CMA-3, DEI Response to OUCC DR 13-1.

16 Thiemann Direct, Exhibits 21-E and 21-F.

17 Thiemann Workpaper 1-TJT and Confidential Workpapers 2-TJT through 8-TJT. See also, OUCC
CONFIDENTIAL Workpaper WP-CMA-1.

18 Thiemann Direct, Exhibits 21-A through 21-D.
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pond, nor do they provide cost estimates for alternatives. Without the above
information, the OUCC recommends that the Commission find that DEI has not
met the requirements for federally mandated project costs under I.C. § 8-1-8.4-
6(b)(1)(B), or the alternative plans justifying the proposed compliance project
under I.C. § 8-1-8.4-6(b)(1)(D).
Second, the OUCC disagrees with DEI’s assertion that the projects in this
Cause for which it seeks a CPCN will extend the useful life of the existing energy
utility facilities.!® Mr. Thiemann’s exhibits show that DEI is seeking a CPCN for
closure costs, which he admits do not extend the useful life of a generating
facility.?® DEI needs to undertake these projects regardless of whether the
generating facility continues to operate.?! In passing the Federally Mandated
Requirements statute, a compliance project’s ability to extend the useful life of a
generating facility is a statutory factor the Commission must consider in
determining whether a project is worth granting cost recovery incentives under the
statute. See, I.C. § 8-1-8.4-6(b)(1)(E). The OUCC therefore questions whether coal

ash closure costs are eligible for recovery under 1.C. ch. 8-1-8.4.

Why does the OUCC question coal ash closure costs recovery under I.C. ch. 8-
1-8.4?

While coal ash closure costs are mandated by a federal rule, these costs are unique
among other federally mandated costs. DEI may not have presented alternatives to

the proposed compliance project because there is no way to avoid it. With other

19 Thiemann Direct, p. 11, lines 9-16.

20 d.

2L OUCC Attachment CMA-4, DEI Response to OUCC DR 13-5.
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costs typically considered for recovery under 1.C. ch. 8-1-8.4, there is generally

some choice as to whether the compliance project can be avoided by the utility. For

example, an alternative to compliance with many of the environmental laws listed

under I.C. § 8-1-8.4-5 is to stop operating the facility and retire it. However, in the

case of coal ash closures and remediation, it does not matter if the facility ceases

operation, because the utility must nonetheless meet the necessary requirements to
safely close the ash impoundments and landfills.

This is different from other federally mandated projects that are awarded
CPCNs under I.C. § 8-1-8.4-7. The types of projects approved for electric utilities
under the statute include either an addition or an integrity, enhancement, or
replacement project to a utility’s facilities. Often, there is a new piece of pollution
control equipment such as a new wastewater treatment plant, or an upgrade to
existing pollution controls. These projects usually allow the facility to continue
operating longer without having to shut down because of failing to meet compliance
obligations. Conversely in the case of the ash pond closures, an asset is being
removed from service and there is no new piece of equipment or value being added
to the facility to serve ratepayers into the future.

As | explained previously in my discussion regarding Cause No. 39353
Phase I, these costs were likely reflected in previous rates through O&M expenses
for insurance premiums and DEI’s authorized return, which already considers
DEI’s environmental risk. It may be difficult to quantify these items in order to
credit ratepayers with the costs they already paid through approved rates in order

to offset the substantial costs of closure now. Furthermore, allowing cost recovery
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in the manner DEI proposes may not provide DEI with the incentive to pursue as
much reimbursement as possible from current and past insurance policies.
Additionally, the previous demolition cost estimates used for determining
depreciation rates in Cause No. 42359, PSI Energy, Inc. (“PSI”)/Cinergy/DEI’s last
general rate case, included pond closure costs.??> One of PSI’s witnesses admitted
that if PSI were required to remove and dispose of all stored ash from the existing
ash pond at Cayuga, it would add more than $100 million to the cost of demolishing
the facility. He used this as support for allowing PSI to include a 25% contingency
cost in the dismantling costs used for determining depreciation rates.?®
Finally, while costs for closing ash ponds have increased since DEI’s last
rate case, DEI may also have experienced significant reductions in other costs
occurring outside of the test year that could offset — completely or partially — the
increased closure costs. For example, the previous Edwardsport Generating units,
Gallagher Units 1 and 3, and the Wabash River Generating Station have all retired
since the last rate case. However, DEI continues to recover the costs for operating
these facilities in its current rates. It is problematic to focus on one specific cost
DEI incurred outside of the test year without also recognizing any cost savings
occurring since the previous rate case. The OUCC is concerned because if the
Commission allows cost recovery for DEI’s past ash pond closures, it would

constitute retroactive ratemaking.

22 QUCC Attachment CMA-5, Cause No. 42359 Demolition Studies. See also, In re PSI Energy, Cause No.
42359, 2004 WL 1493966, Final Order at pp. 59-72 (Ind. Util. Regulatory Comm’n May 18, 2004).
23 Cause No. 42359, p. 68.
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Are you aware of another utility that was permitted recovery for ash pond
closure costs under 1.C. ch. 8-1-8.4?

Yes. In Cause No. 45052, the Commission approved $19.969 million to cover
Vectren South Electric’s (“Vectren”) costs to close the Culley East Ash Pond.
Vectren proposed closing the Culley East Ash Pond to construct a new lined process
and storm retention pond, which are necessary to continue operating Culley. The
Commission’s approval of this project noted there were no alternatives to the
Culley projects closing the ash pond, and that the ash pond closure will extend the
useful life of Culley Unit 3.24

Vectren also argued in that case the Settlement Agreement approved in
Cause No. 44872, NIPSCO’s CCR Compliance Plan, suggested the OUCC agreed
that closure costs could be recovered as federally mandated costs. This is incorrect.
I was heavily involved in settlement discussions in that Cause, and I testified in
support of the settlement. The OUCC agreed to the “incremental” cost to construct
a new landfill cell related to continuing operation of NIPSCQO’s coal units. This not
only included the difference in the costs to construct a new landfill cell under the
previous state rules and the federal CCR Rule, but also included the portion of the
project associated with the disposal of ash generated by the continued operation of
NIPSCO’s coal units. NIPSCO originally planned to recover the costs associated
with disposing of ash material excavated in “clean closing” its ash impoundments

as well as ongoing disposal as part of its “Landfill/Pond Closure” project, and had

% InreS. Ind. Gas & Elec. Co., Cause No. 45052, Order at 28-32 (Ind. Util. Regulatory Comm’n Jan. 22,
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sought approval of $18.285 million for this project.”® The OUCC agreed to
“incremental” costs of the “Landfill/Pond Closure project” in the Settlement
Agreement, which decreased this amount to $4,260,583, but the title of the project
did not change.?® Thus, while the project name gives the appearance the OUCC
agreed to the cost recovery of a Pond Closure project under the Federally Mandated
Requirements statute, the OUCC agreed only to the disposal costs associated with

continuing to operate NIPSCO’s coal units.

Is DEI’s ash pond situation similar to the ash pond closure approved in Cause
No. 450527

No. Vectren’s situation is different because it did not have enough space at the
facility to comply with the CCR requirements without closing the ash pond, which
would have prevented Culley from continuing to operate. DEI’s pond closures will
not extend the useful life of the generating assets.

In determining the estimates for ash pond closures, did DEI take into account
any past costs collected through depreciation?

Yes, DEI includes costs it has recovered through depreciation associated with ash
pond closure costs. However, how Duke calculated these amounts is not apparent.
Itis unclear if reported amounts include the 10% of indirect costs, 25% contingency
costs, or the inflation of these costs reflected in DEI’s previous demolition cost and
depreciation studies.

Additionally, DEI filed a claim with an insurance company associated with

the remediation of the Dresser site and preserved its rights to file more claims with

% Inre N. Ind. Pub. Serv. Co., Cause No. 44872, Petitioner’s Exhibit No. 4, Attachment 4-A,
% Inre N. Ind. Pub. Serv. Co., Cause No. 44872, Final Order at 33 (Ind. Util. Regulatory Comm’n Dec. 13,

2017).
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other historic liability insurers by providing a notice of circumstances that may give
rise to a claim in the future regarding DEI’s potential CCR liabilities.?” DEI
received a partial payment of this policy, but it has not applied this amount to the
closure costs presented in Mr. Thiemann’s exhibits.?® However, DEI does state it
intends to apply the proceeds from any insurance settlements or reimbursements to

CCR unit closures.?®

What does the OUCC recommend with regard to coal ash closures over the
2015-2018 timeframe?

The OUCC recommends the Commission deny DEI’s proposed recovery of
$211.716 million in regulatory assets. Issuance of a federally mandated CPCN for
ash pond closure costs incurred from 2015 through 2018 should be denied, as Duke
failed to seek approval of these costs prior to incurring them and has not met the
requirements under 1.C. ch. 8-1-8.4.

In the alternative, should the Commission decide to issue a federally
mandated CPCN for past ash pond closure costs, the OUCC recommends federally
mandated costs only be approved for $117.304 million (the retail portion of the
total company amount of $127.796 million) to exclude $73.931 million of the
IDEM-related costs as explained earlier in my testimony. Ash pond closure costs
related to Agreed Orders DEI entered into with IDEM should not be recovered from
ratepayers, as they result from DEI’s failure to prevent its CCR wastes from

creating a pollution hazard.

27 OUCC Attachment CMA-6, DEI’s Responses to OUCC 23-1 through 23-6.
28 OUCC Attachment CMA-6, p. 5.
21d., p. 6.
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Additionally, it is important to mitigate the impact these substantial closure
costs will have on ratepayers, as DEI is incurring these costs at a time when DEI’s
existing coal-fired steam units are close to the end of their lives. In his testimony,
Mr. Kollen discusses a levelized-cost method for regulatory assets sought in this
proceeding, and accomplishes this goal. | recommend the Commission adopt this
cost recovery methodology for these costs.

Finally, any cost recovery methodology approved should require DEI to
offset the overall closure costs with the proceeds from any insurance settlements it
receives for ash pond remediation and ash pond demolition costs previously
recovered through depreciation. DEI should clearly show how it calculated ash
pond closure costs recovered through previous rates, and include any indirect costs,

contingency costs, and escalation applied to the demolition costs approved in

previous rate cases.

Future Closure Costs

Q:

A

Has DEI met requirements to receive a CPCN under I.C. ch. 8-1-8.4 for future
ash pond closures?

No. In the case of future ash pond closure costs, it is premature to approve these
costs. Similar to the past closure costs, while DEI provided the required estimates
for the future coal ash closure costs pursuant to 1.C. § 8-1-8.4-6(b)(1)(B),* it did
not provide the level of support for these estimates normally required in a federally
mandated CPCN proceeding. The engineering studies explaining DEI’s proposed

closure plans do not include cost estimates for the work to be performed in the

30 Thiemann Direct, Exhibit 21-G.
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future. ' As mentioned previously, these studies also do not include reasoning for

the selection of a closure method nor do they provide cost estimates for alternative
closure methods.

Normally, the utility provides a detailed engineering study with its
application, which outlines the preferred compliance project and alternatives, the
preferred and alternative projects’ costs, and the technical and economic reasoning
for selecting the preferred project. The utility also provides information regarding
the utility’s confidence in the estimate, such as the classification and range of
certainty of the estimate pursuant to ACEEE standards. DEI did not provide these
estimates in its application in this Cause.

This information is crucial for the Commission to determine if the costs are
prudent and warrant approval of a CPCN. I.C. § 8-1-8.4-7(a) requires the utility to
support its application with technical information in as much detail as the
Commission requires in order to receive a CPCN under I.C. § 8-1-8.4-6. The
Commission has noted in the past with other types of CPCNs that the initial cost
estimates are a significant factor in the Commission’s decision making process
when granting a CPCN and has encouraged utilities to improve the accuracy of
their initial cost estimates.®? In Cause No. 44012 Phase I, the Commission stated:

When considering approval of CPCN requests, the

Commission will take into account if the cost estimate

presented is a preliminary estimate with lower confidence

levels and/or has a high associated range of actual possible
costs, when it considers the CPCN request. It is the duty of

31 Thiemann Direct, Exhibits 21-A through 21-D.

32 In re Indianapolis Power & Light, Cause No. 42170 ECR 16-S1, Final Order at 7 (Ind. Util. Regulatory
Comm’n Jul. 7, 2011); Inre N. Ind. Pub. Serv. Co., Cause No. 44012 Phase I, Final Order at 19-20 (Ind. Util.
Regulatory Comm’n Dec. 28, 2011).
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the utility to provide evidence sufficient to warrant the
issuance of a CPCN; if the cost estimate provided has a high
degree of possible variance the Commission would expect to
take that into account in its supporting testimony. The
Commission also notes that if actual costs exceed the
estimates, additional evidence for supporting the cost
increases is required. It is important that a utility provide the
Commission and all stakeholders the information necessary
to understand the magnitude of the project from the outset.
It is also important that a utility provide the Commission and
all stakeholders the information necessary to understand the
degree of confidence it has in the proposed cost estimate, and
any expected accuracy range associated with the estimate.
The Commission must balance the interests of the utility and
the ratepayer, and to do so, must be able to consider the range
of scenarios to fulfill its statutory obligations.*?

Page 19 of 36

Without the above information, the OUCC recommends that the Commission find

that DEI does not meet the requirements for federally mandated project costs under

I.C. § 8-1-8.4-6(b)(1)(B), or the alternative plans justifying the proposed

compliance project under 1.C. § 8-1-8.4-6(b)(1)(D).

Additionally, IDEM has not yet issued closure plans for these ponds, and

the plans could change based on what IDEM determines is reasonable to safely

close the ponds. In fact, IDEM recently issued requests for information regarding

DELI’s closure plans, as the agency appears concerned DEI’s plans do not prevent

the lateral movement of groundwater through the ash closed in place.®* Therefore,

DEI’s current estimates could vary.

33 Inre N. Ind. Pub. Serv. Co., Cause No. 44012, Final Order at pp. 19-20.

3 QuCC Attachment CMA-7, IDEM Requests for Additional Information.



N -

10

11

12

13

14

15

16

17

18

19

20

21

22

Q

Public’s Exhibit No. 3
Cause No. 45253
Page 20 of 36

If DEI provides the above information in rebuttal, does this satisfy the
OUCC'’s concerns?

No. If Duke provides this information in rebuttal instead of its case-in-chief as it
should have done, it will foreclose the OUCC’s and intervenors’ opportunity to
adequately respond to DEI’s compliance plans in testimony. The Commission has
noted that waiting until rebuttal to support its requested relief is a needless burden
on the parties’ time and resources.>®

What does the OUCC recommend with regard to future CCR closure costs?
At this time, the OUCC recommends the Commission deny DEI’s request for a

federally mandated CPCN under I.C. § 8-1-8.4-7(b) for estimated future ash pond
closure costs (incurred 2019-2027), as Duke failed to meet the statutory
requirements for approval by the Commission in this case. After DEI receives
IDEM’s approval for its closure plans and has more firm cost estimates for the work
required under the closure plans, the Commission, the OUCC and other interested
parties should have an opportunity to review and evaluate these costs in a separate
proceeding.

In the alternative, should the Commission issue a federally mandated CPCN
for future ash pond closure costs (incurred 2019-2027) under I.C. § 8-1-8.4-7(b),
the OUCC recommends similar alternative recovery methods to those presented
above regarding past coal ash closures to mitigate ratepayer impact, including:

1. The federally mandated costs be approved for $443 million and exclude

$60 million associated with IDEM-related CCR remediation activities;

35 Petition of Ind. Amer. Water Co., Inc., Cause No. 45142, Final Order at 2 (Ind. Util. Regulatory Comm’n
Jun. 26, 2019).
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2. Adoption of Mr. Kollen’s levelized-cost method for recovering these

costs through a regulatory asset, to be included in DEI’s next rate case;
and

3. Any cost recovery method approved should require DEI to offset the

overall closure costs with the proceeds from insurance settlements it

receives for ash pond remediation and ash pond demolition costs

previously recovered via depreciation. DEI should clearly show how it

calculated ash pond closure costs recovered through previous rates.

1. CLEAN WATER ACT 316(a) AND 316(B) STUDY COSTS

Please describe DEI’s Clean Water Act (“CWA”) 316(a) and 316(b) costs
proposal.

DEI requests recovery of 80% of the retail portion of study costs associated with
the 316(a), 316(b), and National Pollutant Discharge Elimination System
(“NPDES”) program, as federally mandated costs through Rider 62 and pursuant
to I.C. ch. 8-1-8.4. DEI requests deferral of the remaining 20% of costs, which
must be expensed as a regulatory asset, with carrying costs at the weighted average
cost of capital for recovery in a future rate case.

What concerns do you have regarding DEI’s 316(a) and 316(b) requests?
The nature of the compliance activities, the amount of the costs DEI is requesting,

and the timeframe in which they were incurred is unclear, since neither DEI witness
Mr. James Michael Mosley nor DEI witness Ms. Christa L. Graft, who both support

these costs in their direct testimony, specifically state their amount.

% Revised Direct Testimony of DEI Witness Christa L. Graft, p. 30 line 15 —p. 31, lines 1-2.
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Has DEI subsequently clarified the costs it is seeking?
Yes. In response to a data request regarding these costs, DEI stated the 316(a) study

costs were incurred from 2014 to 2019 at a total cost of $171,302, and 316(b) study
costs have been incurred since 2007 at a total cost of $2,287,623.3" DEI states it
expects to spend another approximate $200,000 through 2021 to complete the
316(b) studies for all of its plants.®

Please explain your understanding of what Mr. Mosley refers to as “the 316(a)
Rule.”

Mr. Mosley is referring to effluent requirements set forth under Section 316(a) of
the CWA. These requirements provide guidance for determining thermal discharge
limits for effluents permitted under a NPDES permit, and have been in place since
1972. DEI admits its generating facilities have been required to comply with the
provisions of the CWA’s 316(a) rule since it was promulgated in 1972, and DEI
clarified that approximately $30,000 in ongoing O&M expenses are included in its
test year.>® Duke states the Cayuga Station was required to submit a 316(a)
demonstration study on January 16, 2018, and it is this demonstration study DEI is
seeks to recover pursuant to the Federally Mandated Requirements statute.*°

Please explain the 316(b) Rule.
The 316(b) Rule protects aquatic species at all stages of life from being injured or

killed by electric generating facilities withdrawing water to cool and condense

steam as part of the generation process. The final rule took effect October 14, 2014,

37 QUCC Attachment CMA-8, DEI Response to OUCC DR 23-7.

®1d.
¥ 1d.
0 1d.
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and addresses two issues for aquatic life mortality: impingement and entrainment.
Impingement occurs when fish and other organisms are trapped against screens
when water is drawn into a facility’s cooling system. Entrainment occurs when
organisms (usually very young organisms at the egg or larvae stage) are drawn into
the facility and are exposed to pressure and high temperatures, which kills them.
Standards for reducing impingement and entrainment will be included in NPDES
permits for generating facilities.
For the impingement standard, existing facilities that have a design intake
flow of greater than two million gallons per day (“MGD”) and withdraw at least 25
percent of their water from waters of the U.S. solely for cooling purposes must not
exceed a 24% annual average fish mortality.** The facility must conduct an
Impingement Technology Performance Study examining seven compliance options
that would best reduce impingement at the facility, and choose one of these
options.*? The facility’s permitting authority would evaluate the facility’s study and
recommendations to determine which technology would be optimal for reducing
impingement.*
For the entrainment standard, existing facilities withdrawing at least 125
MGD are required to conduct an Entrainment Characterization Study** to assist in
their state permitting authority’s determination whether and what site-specific

controls would be required to reduce the number of aquatic organisms drawn into

41 40 CFR 125.94. Note: The 24% standard may not apply if a facility’s rate of impingement is so low that
additional impingement controls may not be justified. [40 CFR 125.94(c)(11)].

4240 CFR 122.21(r)(6)(ii).

4340 CFR 125.94.

440 CFR 122.21(r)(9).
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cooling water systems. The permitting authority then determines the best

technology available (“BTA”) for addressing entrainment on a case-per-case basis

based on its best professional judgement.*® If a closed-cycle cooling system is

determined to be the BTA for entrainment at a facility, this option would also meet

the impingement standard.*°

Many facilities will meet the impingement standard without incurring large

capital costs through a combination of control measures such as modified traveling

screens, barrier nets, and fish handling and return systems. The entrainment

standard may require closed-cycle cooling or other flow reduction measures if the
local permitting authority (in this case, IDEM) determines they are warranted.

Q: Has DEI obtained pre-authorization from the Commission to incur 316(a) and

316(b) Rule study costs and receive cost recovery under the Federally
Mandated Requirements statute?

A: No. Ms. Graft claims that DEI received approval for these costs in Cause No.
44418,*" but she mischaracterizes the projects and costs the Commission approved
in that Cause. Cause No. 44418 involved approval of DEI’s Phase 3 Environmental
Compliance Plan (“Phase 3 Compliance Plan”), which presented how DEI would
comply with the Mercury and Air Toxics Standards (“MATS”). The OUCC entered
into a settlement agreement with DEI regarding its Phase 3 Compliance Plan, which
the Commission approved.*® As part of that settlement agreement, the OUCC

agreed to the timely recovery of future compliance plan development, engineering,

440 CFR 125.94.

46 40 CFR 125.94(d).

47 Revised Direct of Christa Graft, p. 30, lines 9-14.

“8In re Duke Energy Indiana, Inc., Cause No. 44418, Final Order at 27-28, 30 (Ind. Util. Regulatory Comm’n
Aug. 27, 2014).
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testing and pre-construction costs related to the Phase 3 Compliance Plan.*® As

part of its Phase 3 Compliance Plan, DEI tested mercury trim controls other than

those approved in the Phase 2 Compliance Plan, which may have avoided the need

for Activated Carbon Injection (“ACI”) systems on many of its generating units.

As aresult, DEI was incurring plan development, engineering, and pre-construction

costs related to mercury controls proposed in both the Phase 2 and Phase 3

Compliance Plans. The OUCC understood these were the costs would be covered
by the settlement agreement.

Ms. Graft’s Settlement Exhibits in Cause No. 44418 showed the anticipated
increases due to the plan development, engineering, and pre-construction costs
attributable to Duke’s Phase 3 Compliance Plan.>® The OUCC relied on these
estimates in its settlement negotiations with Duke. In no way should the OUCC’s
agreement to the Phase 3 costs be construed as automatic approval of any and all
environmental compliance study costs Duke incurs that are remotely related to a
federal mandate. Additionally, in approving the timely recovery of future plan
development, preliminary engineering, testing, and pre-construction costs via Rider
71, the Commission specifically noted these are in connection with Duke’s

proposed Phase 3 Compliance Plan.>!

49 Cause No. 44418, Settlement Agreement, p. 3.
50 Cause No. 44418, Petitioner’s Exhibit H-1, Line No. 3.
51 Cause No. 44418, Final Order, p. 29.
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Should DEI receive the ratemaking treatment approval it requests for the
316(a) and 316(b) Study costs under Ind. Code ch. 8-1-8.4?

No. There are multiple issues with granting DEI its desired treatment of the 316(a)
and 316(b) study costs. First, Duke appears to seek approval of costs after it already
incurred them. I previously discussed the Commission’s ruling in Cause No. 44367
FMCA 4, which is also applicable here.

Second, Duke did not address all factors necessary to obtain a federally
mandated CPCN for its 316(a) and 316(b) Study costs under 1.C. § 8-1-8.4-6(b).
As a part of an application to receive approval for federally mandated projects, I.C.
8 8-1-8.4-6(b)(1)(B) requires the energy utility to provide a description of the
projected federally mandated costs associated with the proposed compliance
project. A necessary part of describing a compliance project’s federally mandated
costs would be a reasonable estimate of its costs. While DEI briefly describes the
rule and the types of activities required as part of complying, DEI did not provide
clear estimates of the costs or a timeline for implementation. In the case of the
316(b) study costs, it appears DEI recorded costs as far back as 2007, before the
General Assembly passed the Federally Mandated Requirements statute.

Further, 1.C. 8§ 8-1-8.4-6(b)(1)(C) requires a description of how the
proposed compliance project allows the energy utility to comply with the federally
mandated requirements. DEI fails to provide adequate information regarding the
activities for compliance projects it seeks recovery for in this Cause as part of its
application, which is required by I.C. § 8-1-8.4-7(a). The OUCC clarified through
the discovery process that these costs were for the characterization studies DEI had

to perform to determine the best technology available (“BTA”) for compliance with
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both 1.C. § 8-1-8.4-6(b)(1)(C) and I.C. § 8-1-8.4-7(a).>> However, the OUCC
should not have to issue discovery to determine the federally-mandated compliance
projects for which DEI is seeking recovery. In Cause No. 45073, the Commission
stated that parties should not have to request basic supporting documentation in
discovery:
[The Petitioner] is reminded that it bears the burden of proof
in demonstrating it is entitled to its requested relief. The
OUCC should not have to request or otherwise seek basic
supporting documentation that should have been provided
with Petitioner’s case-in-chief to support its requested relief.
Further, even if the OUCC is able to ascertain through
discovery the information necessary to support Petitioner’s
requested relief, the Commission, which is the entity that
must ultimately render a decision on the matter, would still

lack the necessary information to make its determination
because it is not privy to the parties’ discovery.>

As | previously noted, DEI should also not delay providing this information
until discovery or rebuttal, as it precludes the OUCC’s and intervenors’ opportunity
to review and adequately respond in testimony and wastes the Commission’s and
stakeholders’ time and resources.

DEI also did not provide alternative plans demonstrating the proposed
316(a) and 316(b) compliance projects are necessary under I.C. § 8-1-8.4-
6(b)(1)(D), nor whether they extend the useful life of the existing facility under I.C.
§ 8-1-8.4-6(b)(1)(E).

Finally, the OUCC questions the need to track these costs. I.C. § 8-1-8.4-

6(b)(2) allows the Commission to take into account any other factors it considers

52 QUCC Attachment CMA-8.
53 petition of City of Evansville, Cause No. 45073, Final Order at 8, 2018 WL 6528239 at *9 (Ind. Util.
Regulatory Comm’n Dec. 5, 2018).
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relevant to the utility’s application. Although these costs may be related to a
federally mandated requirement, it is questionable whether these costs are
substantial enough to warrant tracking in the ECR. In the case of the 316(a) study
costs, DEI has been complying with the requirements of CWA Section 316(a) for
more than 40 years through its NPDES permits. Duke has been able to reflect and
absorb such costs as an operating expense. DEI is seeking approval under the
Federally Mandated Requirements statute for less than $200,000, which is the entire
five-year period cost for the CWA 316(a) demonstration study. The administrative
resources that will be spent for DEI, the Commission, and the OUCC to review
these costs every six months until DEI’s next rate case are likely more than the

costs of the study itself. The same may also apply to the 316(b) Study costs.

What is your recommendation regarding the 316(a) and 316(b) rule study
costs DEI is seeking in this proceeding?

I recommend denying the request to track these costs Duke describes as “federally
mandated.” DEI did not supply enough information in its filing for the Commission
to approve these costs. Additionally, there may be a more administratively efficient
way to allow cost recovery, such as embedding an amortized annual O&M amount
in DEI’s revenue requirement if DEI will need to repeat such a study for its future
permit reviews. DEI must renew its NPDES permits every five years, but the
company is not certain if it will have to repeat either 316(a) or 316(b) studies with
each permit renewal.® The OUCC did not reflect an adjustment for 316(a) or

316(b) Rule costs in its recommended revenue requirement in this proceeding, as

5 OUCC Attachment CMA-9, DEI’s Responses to OUCC Data Requests 35-6 and 35-7.
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DEI neither provided adequate cost information in this filing nor indicated these

studies would be an ongoing cost.

IV. EMISSION ALLOWANCES

What does DEI request with respect to recovering the cost of EAs?
First, DEI proposes to transfer the native SO, EAs from the EA inventory account

to a new regulatory asset account to be amortized over a twelve-year period. This
would decrease the native SOz EA consumption expense to zero.*®

Second, DEI proposes to discontinue using Rider No. 63 and instead include
any native allowance consumption expense and gains or losses on the sale of native
EAs in the consolidated Rider No. 62.%° Cost recovery included in Rider No. 62
would continue in DEI’s biannual ECR filings.

Does the OUCC take issue with DEI’s native SOz allowance inventory costs
proposal?

No. The OUCC is aware that DEI has decreased its use of SO, allowances. Unit
retirements at the Wabash River and Gallagher Generating Stations, coupled with
the installation of SO, environmental controls at the Gallagher, Cayuga, and
Gibson Generating stations have resulted in DEI emitting less SO2 over the last
several years. Additionally, the zero-cost SO» allowances Duke is awarded each
year exacerbate this issue because it lowers the weighted average SO: inventory
cost, which decreases annual consumption expense and the rate at which DEI

recovers the remaining inventory costs.

55 Direct Testimony of DEI Witness Suzanne E. Sieferman, p. 38, lines 6-14.
% Revised Direct Testimony of DEI Witness Christa Graft, pp. 17-18.
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The proposal benefits both DEI and its ratepayers. DEI is able to fully

recover the costs of more expensive allowances procured prior to the major changes

in environmental regulations, unit retirements, and pollution controls impacting the

consumption of EAs over the past decade. Ratepayers benefit from an eventual

reduction in the remaining inventory balance, which lowers the return on inventory

customers must pay in base rates over what they could expect to pay if the inventory
balance was slowly reduced over 40 or more years.

However, to reduce further impact of the accelerated recovery of native SO»

inventory costs, the OUCC recommends adopting Mr. Kollen’s ratemaking

treatment for recovering regulatory assets.

Does the OUCC take issue with DEI’s proposal to continue tracking EAs via
Rider No. 62?

Yes. DEI’s EA costs have been stable over the past several years.®” With the
movement of SO inventory costs into a regulatory asset, EA costs are not expected
to be significant. Additionally, DEI generating unit retirements and SO2 and NOx
pollution controls installed at Cayuga, Gibson, and Gallagher resulted in
significantly decreased emissions, lowering the likelihood DEI will consume more
allowances than the zero-cost allowances allocated to DEI annually. Finally, the
SO2 and NOx EA markets are not as volatile as when DEI’s EA tracker was
originally established. Since DEI is unlikely to incur volatile or significant EA costs

over the next several years, tracking these costs is no longer necessary.

57 See DEI’s several past ECR filings; Cause No. 42061 ECR 33 is the most recent filing as of the date of this
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However, DEI should continue to offset the past costs of EAs it will recover
through the proposed regulatory asset by selling excess allowances whenever
possible. The net proceeds of EA sales should be credited to customers through

Rider No. 62 in future ECR filings.

What do you recommend regarding DEI’s EA recovery proposals in this
Cause?

I recommend the Commission approve moving the native SO» allowance inventory
costs into a regulatory asset. This regulatory asset should be recovered using the
levelized-cost recovery method Mr. Kollen proposes for all regulatory assets. I
recommend discontinuing tracking EA costs. However, DEI should continue
selling excess EAs whenever possible, and pass the proceeds of any such allowance
sales through Rider No. 62.

V. RECOMMENDATIONS

What do you recommend in this proceeding?
I recommend:

1. The Commission deny issuance of a federally mandated CPCN for ash
pond closure costs incurred from 2015 through 2018, as Duke failed to
seek approval of these costs prior to incurring them and has not met the
requirements under Ind. Code 8-1-8.4. Moreover, the OUCC is
concerned that granting such recovery would constitute retroactive
ratemaking.

2. In the alternative, if the Commission decides to issue a federally

mandated CPCN for past ash pond closure costs mentioned in the
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previous recommendation, the OUCC recommends the following cost
recovery methods to mitigate the impact of these costs on the ratepayer:

a. The federally mandated costs be approved for $117.304 million
(the retail portion of the total company amount of $127.796
million) to remove $73.931 million (the retail portion of the total
company amount of $80.544 million) of IDEM-related
remediation costs.

b. Adoption of Mr. Kollen’s levelized-cost methodology for
recovering these costs.

c. Any cost recovery methodology approved should require DEI to
offset the overall closure costs with the proceeds of any
insurance settlements DEI receives for ash pond remediation and
ash pond demolition costs previously recovered via
depreciation. DEI should clearly show how it calculated ash
pond closure costs recovered through previous rates.

3. The Commission should deny issuance of a federally mandated CPCN
under I.C. 8 8-1-8.4-7(b) for estimated future ash pond closure costs
(incurred 2019-2027) at this time, as Duke has failed to meet the
requirements necessary for the Commission to make a determination in
this case. These costs should be evaluated in a separate proceeding after
DEI receives approval for its closure plans from IDEM and has more

firm cost estimates of the work required under the closure plans.
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4. Should the Commission issue a federally mandated CPCN for future ash

pond closure costs (incurred 2019-2027) under 1.C. § 8-1-8.4-7(b), the

OUCC recommends similar alternative recovery methods presented in

Recommendation No. 2 above to mitigate impacts on ratepayers,

including:

a.

b.

Approving the federally mandated costs for $443 million and
excluding $60 million associated with IDEM-related CCR
remediation activities.

Adopting Mr. Kollen’s levelized-cost methodology for
recovering these costs through a regulatory asset, to be included
in DEI’s next rate case.

Requiring DEI as part of any cost recovery methodology
approval to offset the overall closure costs with the proceeds of
any insurance settlements DEI receives for ash pond remediation
and ash pond demolition costs previously recovered via
depreciation. DEI should clearly show how it calculated ash

pond closure costs recovered through previous rates.

5. The Commission should deny issuance of a CPCN for both past and

future ash pond closure costs related to Agreed Orders DEI entered into

with IDEM. These costs should not be recovered from ratepayers as

they stem from past DEI management decisions, and constitute a

penalty from not complying with previous Indiana waste management

rules to prevent pollution hazards. The total estimated amount of these
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costs is $140.544 million, $129.005 million of which is the retail

portion.

. The Commission should deny cost recovery for study costs associated

316(a) and 316(b) Rules compliance, as Duke failed to seek approval of
these costs prior to incurring them and has not met the requirements

under I.C. ch. 8-1-8.4.

. The Commission approve the regulatory asset DEI proposes to remove

native SO2 EA inventory costs, and adopt Mr. Kollen’s levelized-cost

methodology to recover the proposed regulatory asset.

. The Commission deny DEI’s continued tracking of EAs via the ECR.

With the creation of a regulatory asset for inventory costs related to SO>
allowances, there is no need to track EA costs. These costs have
remained stable over the past few years. Additionally, retiring several
of DEI’s generating units, coupled with installation of pollution controls
on existing units, decreases DEI’s need to purchase allowances.
However, any proceeds from the sale of EAs should be credited through

the ECR.

Does this conclude your testimony?

Yes.
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APPENDIX A

Summarize your professional background and experience.

I graduated from the University of Evansville in 2004 with a Bachelor of Science
degree in Environmental Administration. | graduated from Indiana University,
Bloomington in May 2007 with a Master of Public Affairs degree and a Master of
Science degree in Environmental Science. | have also completed internships with
the Environmental Affairs Department at Vectren in the spring of 2004, with the
U.S. Environmental Protection Agency in the summer of 2005, and with the U.S.
Department of the Interior in the summer of 2006. During my final year at Indiana
University, | served as a research and teaching assistant for a Capstone course
offered at the School of Public and Environmental Affairs. | also have obtained my
OSHA Hazardous Operations and Emergency Response (“HAZWOPER?”)
Certification. I have been employed by the OUCC since May 2007. As part of my
continuing education at the OUCC, | have attended both weeks of the National
Association of Regulatory Utility Commissioners” (“NARUC”) seminar in East
Lansing, Michigan, completed annual 8-hour OSHA HAZWOPER refresher
courses to maintain my certification, and attended the Indiana Chamber of
Commerce’s Environmental Permitting and Environmental Management
Conferences.

Describe some of your duties at the OUCC.

I review and analyze utilities’ requests and file recommendations on behalf of
consumers in utility proceedings. Depending on the case at hand, my duties may

also include analyzing state and federal regulations, evaluating rate design and



Q

Public’s Exhibit No. 3

Cause No. 45253

Page 36 of 36

tariffs, examining books and records, inspecting facilities, and preparing various
studies. Since my expertise lies in environmental science and policy, | assist in

many cases where environmental compliance is an issue.

Have you previously provided testimony to the Commission?
Yes.
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Request:

Does Duke’s request for a CPCN under Ind. Code ch. 8-1-8.4 include a request to have the $443M
approved as “federally mandated costs”? Are there additional amounts that Duke is seeking IURC
approval as “federally mandated costs” in this proceeding? Please identify such amounts. Further,
please identify any prior costs that have been approved as “federally mandated costs” that Duke
will seek to recover pursuant to Ind. Code ch. 8-1-8.4.?

Response:

Yes. The Company is also requesting approval of the future financing costs associated with the
retail portion of the $443M estimated CCR costs referenced, but the financing costs have not been
quantified. In addition, the Company is requesting approval of the approximately $128M of Total
CCR Costs which were incurred through December 2018 which are shown on Petitioner’s Exhibit
21-E (TJT) and the actual and projected financing costs on these expenditures through the
implementation of new base rates, projected to be approximately $25M.

Witness: Diana L. Douglas
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IPEM

INDIANA DEPARTMENT OF ENVIRONMENTAL MANAGEMENT
e Protect Hoosiers and Our Environment.
100 N. Senate Avenue « indianapclis, IN 46204
{800} 451-8027 - (317) 232-8603 » www.idem.iN.gov

Michae] R. Pence Thomas W, Easterdy
Gavermor

Comiissioner

STATE OF INDIANA ) BEFORE THE INDIANA DEPARTMENT OF
) 3. ENVIRONMENTAL MANAGEMENT
COUNTY OF VIGO0 )
COMMISSIONER OF THE DEPARTMENT )
OF ENVIRONMENTAL MANAGEMENT, )
, ' )
Complainant, )
: )
V. ) ~ Case No. 2015-23005-W
: ) Case No. 2015-23009-S
DUKE ENERGY INDIANA, INC —LEGACY )
DRESSER STATION, )
)
)

Respondent.

AGREED ORDER

Complainant and Respondent desire to settie and compromise this action without hearing
or adjudication of any issue of fact or faw, and consent to the entry of the following
Findings of Fact and Order. Pursuant to Indiana Code (IC) 13-30-3-3, enfry into the
terms of this Agreed Order does not constitute an admission of any violation contained
herein. Respondent's entry into this Agreed Order shall not constitute a waiver of any
defense, legal or equitable, which Respondent may have in any future administrative or
judictal proceeding, except a proceeding to enforee this order. '

L. FINDINGS OF FACT

1. Complainant is the Commissioner (Complainant) of the Indiana Department of
Environmental Management (IDEM), a department of the State of indiana created
by IC 13-13-1-1. . -

2. Respondent is Duke Energy Indiana, inc. {Respondent) which owns the property
where the former Dresser Generating Station used to be located at approximately
5100 Darwin Road in West Terre Haute, Vigo County, indiana ("Legacy Dresser
Station” or “Site”).

3. Respondent has self-reporfed violations of indiana’s environmental statutes and
regulations.
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4, IDEM has jurisdiction over the parties and the subject matter of this action
pursuant to IC 13-30-3.

5. Respondent waives issuance of a Notice of Violation and of the settlement period
of sixty (60) days as provided for by iC 13-30-3-3.

6. Dresser Station operated from approximately the 1920s fo 1975, It was
decommissioned and demolished in approximately 1976.

7. At various fimes while the Dresser Stafion operated, bottom ash and cinders from

the Station were deposited in several piles (the “Waste Area”) located on
approximately 20 to 30 acres on the north side of the Site as indicated on the
attached map. In the 1990s an existing pond was dredged and the dredged
material was also deposited in the Waste Area. Other maieriais have aiso been’

placed in the Waste Area.

8. The Waste Area also consists of a substantial amount of mine spoils, as the
Station was located next to the Dresser Mine which operated from 1925-1954.

9. Pursuant to IC 13-30-2-1(3), no person shall deposit any contaminants upon the
land in a place and manner which creates or would create a pollution hazard that
violates or would violate 328 [AC 10-4-2 and 329 [AC 10-4-3.

Respondent caused and/or allowed some contaminants, inciuding, but not fimited
to, used parts, old equipment, coal ash pile remnants, ash, and cinders, mine
spoils and other materials to be deposited upon the land in a place and manner
which creates or would create a poliution hazard that violates or would violate 329

IAC 10-4-2 and 329 IAC 10-4-3.

10.  Pursuant to IC 13-30-2-1(4), no person shall deposit or cause or allow the deposit
of any contaminants or solid waste upon the land, except through the use of
sanitary landfills, incineration, composting, garbage grinding, or another method
acceptable fo the board.

Respondent deposited or caused and/or aliowed the deposit into the Waste Area
of some contaminants and/or solid waste, including, but not fimited to, used parts,
old eguipment, coal pile remnants, ash, cinders, dredged materials, mine spoits,
and other materials in a method which has been determined by the board to be

unacceptable

11.  Pursuant to IC 13-30-2-1(5), no person shall dump or cause or aliow the open
" dumping of garbage or any other solid waste in violation of 329 IAC 10-4-2 and

329 |AC 10-4-3.

Respondent dumped or caused and/or aliowed the open dumping of some solid
waste, including, but not fimited to, used parts, old eguipment, coal pile remnants,
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ash, cinders, dredged materials, mine spoils and other materials in the Waste
Area, an area located on approximately 30 acres on the north side of the Site.

12.  Pursuantto 329 1AC 10-4-2, no person shall cause or allow the storage,
containment, processing, or disposai of solid waste in a manner which creaies a
threat to human health or the environment, including the creating of a fire hazard,
vector attraction, air or water poliution, or other contamination.

Respondent caused and/or allowed some solid waste, including, but not limited to,
used parts, old equipment, coal pile remnants, ash, cinders, dredged materials,
mine spoils and other materials to be disposed in the Waste Area.

13.  Pursuant to 328 |AC 10-4-3, open dumping and open dumps, as those terms are
- defined in 1C 13-11-2-146 and {C 13-11-2-147, are prohibited. -

Respondent caused an'dior allowed some solid waste, including, but not fimited to,
used parts, old equipment, coal pile remnants, ash, cinders, dredged materials,
mine spoils and other materials to be open dumped at the Site.

14.  Respondent’s inspection revealed that there are approximately 8 subsurface
conveyance pipes af the Site that appear to have the capability fo discharge
directly or indirectly fo the Wabash River.

15.  Respondent observed that certain of these pipes have some intermitient, low flow.

16.  One pipe, an approximately 72" diameter reinforced concrefe pipe ("RCP”),
provides area drainage, including drainage for off-site areas (e.g., the west side of
Darwin Road). Preliminary investigation of this pipe indicated that there is some
infiltration of the pipe from stormwater that may be interacting with the historic ash
or mine spoils in the Waste Area.

17.  Another pipe, an approximately 24" diameter corrugated metal pipe, is associated
with stormwater discharge for the substation that is currently located on a portion
of the Site.

18.  Respondent has observed that there are also a small number of seeps along the '
Wabash River at the Site. ’

19.  Respondent conducted Water quality sampling for certain pipes that had discharge
and one river bank seep. '

20. Respondent's sampiing resulis reported elevated levels for aluminum; beryliium;
' boron; cadmium; cobalt; copper; magnesium; nickel; and TDS. Additionally, the
sample from an 18-inch diameter RCP indicaied high total acidity (196 mg/L) and .
iow pH (3.1 s.u.).
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21.  Pursuant fo 327 1AC 5-2-2, any dischaige of pollutants into waters of the state as a
point source discharge is prohibited unless in conformity with a valid NPDES

permit obtained prior fo the discharge.

Respondent's water quality samp!ihg indicates an on-going unpermitted poliutant
discharge into waters of the state, in violation of 327 IAC 5-2-2.

22.  In recognition of the settlement reached, Duke Energy waives any right to
administrative and judicial review of this Agreed Order.

li. GRDER

1. This Agreed Order shall be effective (Effective Date) when it is adopted by
Complzainant or Complainant's delegate (as evidenced by signature), and the
adopted Agreed Order has been received by Respondent. This Agreed Order

~ shall have no force or effect until the Effective Date. ,

2. Within 90 days of the Effective Date, Respondent shall develop and submit to
IDEM for approval a Compliance Plan (CP) which identifies actions that
Respondent will take to either eliminate discharges from the Site and/or obtain an
NPDES pemit. The CP shall also include any actions necessary o identify and
address any effects of the discharge of pollutants from the pipes. The CP shall

Iso include actions that will be taken to address the solid waste disposed in the
Waste Area. The actions for the Waste Area shall include: :

1. Capping in piace;
2. Removing or relocating some or all of the material;

3. Addressing specific areas of ash that may be impacted by high river
levels;

4. In situ monitoring;

5. Other actions determined by IDEM to be necessary to address a threat
to human health or the environment; and/or B o

8. Combinations of these options.

The CP shall also include a site investigation plan, time frames for implementatiorn:
of that plan, and a report of the data and resuits obtained.

The CP shall include an implementation and completion schedule, including
specific milestone dates.
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3.

In the event that sampling resuits indicate the presence of contaminants which
may present a threat or a potential threat to human health or the environment,
pursuant to 329 IAC 10-4-4(b), Respondent must address remediation options
under |C 13-25-4 in its CP that require the owner of real estate upon which an
open dump is located to perform remedial action, including the installation and
monitoring of groundwater monitoring welis or other devices.

In the event that Respondent determines a milestone date in the CP cannot be
achieved, Respondent shall within 60 days develop and submit to IDEM, for
approval, an Additional Action Plan which identifies the additional actions that
Respondent will take to achieve and maintain compliance. The Additional Action
Plan, if required, shall include an implementation and completion schedule,
including specific milestone dates,

The plans required by Paragraphs 2 through 4 above are subjectto IDEM
approval. In the event IDEM determines thai any plan submitted by Respondent is
deficient or otherwise unacceptable, Respondent shall revise and resubmit the
plan to IDEM in accordance with IDEM’s nofice. Aiter three submissions of such

_ plan by Respondent, IDEM may seek civil enforcement of this order.

Respondent, upon receipt of written notification from IDEM, shall inmediately
implement the approved plan and adhere to the milestone dates therein. The
approved CP and Additional Action Pian shall be incorporated into the Agreed
Order and shall be deemed an enforceabie part thersof. Failure by Respondent fo
submit any plan by the specified date, or to meet any of the milestones in the
approved plan will subject Respondent to stipulated penailties as daseribed below.,
Failure fo achieve compliance at the conclusion of work under an Additional Action
Plan will subject Respondent to additional enforcement action.

Respondent shall submit to IDEM a quarterly progress report detailing activity
toward completion of each milestone included in the CP or Additional Action Plan.

Respondent is assessed and agrees to pay a civil penaity of Eleven Thousand
Two Hundred Fifty Doliars ($11,250) for Case No. 2015-23005-W and Twenty Two
Thousand Five Hundred Doliars ($22,500) for Case No. 2015-23008-S. Said

-penalty amount shall be due and payable to the Environmental Management

Special Fund within 30 days of the Effective Date; the 30" day being a “Due Date.”

In the event the terms and conditions of the following paragraphs are violated,
IDEM may assess and Respondent shall pay the corresponding stipulated penalty:

Order Paragraph | Violation Penalty
Number _ Amount
2,5 Faiture to submit or modify the | $250 per
CP, as required, within the | each week
given fime period. fate
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10.

4,5 Failure to submit or modify the | $250 per
- Additional Action Pian, if each week
required, within the given time | late
period.
6 Failure to meet any milestone | $500 per
date set forih in the approved | each week
CP. fate
7 Failure to submit quarterly | $250 per
- | progress reports : each week
late

Stipulated penalties shall be due and payable no later than the 30" day after
Respondent receives written notice that IDEM has determined a stipulated penalty
is due, the 30" day being a “Due Date.” IDEM may notify Respondent at any time
that a stipulated penalty is due. Failure to notify Respondent in writing in a timely
manner of a stipulated penalty assessment shail not waive IDEM’s right fo collect
such stipulated penalty or preclude IDEM from seeking additional relief against
Respondent for violation of this Agreed Order. Neither assessment nor payment
of stipulated penalties shall-preclude IDEM from seeking additional relief against
Respondent for a viotation of this Agreed Order. Such additional relief includes
any remedies or sanctions available pursuant fo Indiana law, including, but not
limited to, civil penalties pursuant to 1C 13-30-4.

Force majeure, for purposes of this Agreed Order, Is defined as any event arising
from causes totally beyond the control and without fault of Respondent that delays
or prevents the performance of any obligation under this Agreed Order despite
Respondent's best efforts to fulfill the obligation. The requirement that
Respondent exercise “best efforts to fulfill the obligation” includes using best
efforts to anticipate any potential force majeure event and best efforts to address
the effects of any potential force majeure event: (1) as it is occurring; and (2
following the potential force majeure event, such that the delay is minimized to the

- greatest extent possible. Force majeure does not include: (1) changed business

or economic conditions; (2) financial inability to complete the work required by this
Agreed Order; of (3) increases in costs to perform the work.

Respondent shall notify IDEM by-calling the case manager within three (3)
calendar days and by wrifing no later than seven (7) calendar days after it has
knowledge of any event which Respondent contends is a force majeure. Such
notification shall describe: (1) the anticipated length of the delay; (2) the cause or
causes of the delay; (3) the measures taken or to be taken by Respondent to
minimize the delay; and (4) the timetable by which these measures will be
implemented. Respondent shall include with any notice all availabie
documentation supporting its claim that the delay was atfributable to a force
majeure. Failure to comply with the above requirements shall preclude
Respondent from asserting any claim of force majeure for that event. Respondent
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11.

12,

13.

14.

shall have the burden of demonstrating that the event is a force majeure. The
decision of whether an event is a force majetre shall be made by IDEM.

If a delfay is attributable to a force majeure, IDEM shall extend, in writing, the time
period for performance under this Agreed Order, by the amount of time that is
directly atiributable to the event constituting the force majeure.

All submittals and notices required by this Agreed Order shall be sént to the
following:

As fo Duke Energy:

Julie L. Ezell, Esq.

Duke Energy Legal Department
1000 East Main Street
Plainfield [N 46168

(317) 838-1100
Julie.ezell@duke-energy.com

As to IDEM:

Edward C. Judson, Enforcement Case Manager
Office of Water Quality — IGCN 1255

Indiana Department of Envirgnmental Management
100 North Senate Avenue

Indianapolis, IN 46204-2251

This Agreed Order shall apply to and be binding upon Respondent and its

. successors and assigns. Respondent’s signatories to this Agreed Order certify that

they are fully authorized to execute this Agreed Order and legally bind the party
they represent. No change in ownership, corporate, or partnership status of

Respondent shall in any way alter its status or responsibifities under this Agreed
Order. -

In the event that the monies due to IDEM pursuant to this Agreed Order are not
paid on or before their Due Date, Respondent shall pay interest on the unpaid
balance and any accrued inferest at the rate established by IC 24-4.8-1. The
interest shall be computed as having accrued from the Due Date until the date that
Respondent pays any unpaid balance. The interest shall cantinue to accrue on
the first of each month unfil the civil penalty and any interest accrued are paid in
full. Such interest shall be payable to the Environmental Management Special

Fund, and shalt be payable to IDEM in the manner specified above.

In the event that any term of this Agreed Order is found to be invalid, the
remaining terms shall remain in full force and effect and shall be consfrued and
enforced as i this Agreed Order did not contain the invalid terms.
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15.  Respondent shall provide a copy of this Agreed Order, if in force, to any
subsequent owners or successors before ownership rights are fransferred.
Respondent shall ensure that all contractors, firms and other persons performing
work under this Agreed Order comply with the terms of this Agreed Order.

16.  This Agreed Order is not and shall not be interpreted to be a permitor a
medification of an existing permit. This Agreed Order, and IDEM’s review or
approval of any submittal made by Respondent pursuant to this Agreed Order,
shall not in any way relieve Respondent of its obligation to comply with the
requirements of its applicable permit or any applicable Federal or State law or

regulation.

17.  Complainant does nof, by its approval of this Agreed Order, warrant or aver in any
manner that Respondent’s compliance with any aspect of this Agreed Order will
result in compliance with the provisions of any permit, order, or any applicable
Federal or State law or regulation. Additionally, IDEM or anyone acting on its
behaif shall not be held iiable for any costs or penalties Respondent may incur as
a result of Respondent's efforts to comply with this Agreed Order.

18.  Nothing in this Agreed Order shall prevent or limit IDEM’s rights to obtain penalties
or injunctive relief under any applicable Federal or State law or regulation, except
that IDEM may not, and hereby waives its right {o, seek additional civit penalties
for the same violations specified in this Order.

19.  Nothing in this Agreed Order shall prevent IDEM, or anyone acting on its behalf,
from communicating with the United States Environmental Protection Agency
(EPA) or any other agency or entity about any matters relating to this enforcement
actiorr. IDEM, or anyone acting on its behalf, shall not be held liable for any costs
or penalties Respondent may incur as a result of such communications with EPA

of any other agency or entity.

20.  This Agreed Order shall femain in effect until Respondent has complied with all
terms and conditions of this Agreed Order and IDEM issues a Resolution of Case

(close ouf} letter o Respondent.
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TECHNICAL RECOMMENDATION:
Department of Environmental Management

) <
By: k“ﬁ‘rﬁ&wé}’iﬁmﬁi/{
Mary E. Hoovér) Chief
Enforcement Section
Surface Water, Operations and
Enforcement Branch
Office of Water Quality

Date: May 13, 2015
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RESPONDENT:
0t P
7
Printed: kvxélﬂi F ga WARVIA

Tite: Yrestdmi
Date: Ma}{ ERP IS

COUNSEL FOR RESPONDENT:
Egy:(;;;%4l/6i;4_— .
. rd ~

Date%aﬁ 75, 20758

APPROVED AND ADOFPTED BY THE IND| NA DEPARTM ENT OF ENVIRONMENTAL

MANAGEMENT THIS {327 DAY OF

,20(8

106537841

FZor the Commigsioner /f /

==
Bruno Pigott sz e{/
Assistant Commission

Office of Water Quality
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Respondent shall notify IDEM by calling the case manager within three (3) calendar days
and by writing no later than seven (7) calendar days after it has knowledge of any event
which Respondent contends is a force majeure. Such notification shall describe: (1) the
anticipated length of the delay; (2) the cause or causes of the delay; (3) the measures
taken or to be taken by Respondent to minimize the delay; and (4) the timetable by which
these measures will be implemented. Respondent shall include with any notice all
available documentation supporting its claim that the delay was attributable to a force
majeure. Failure to comply with the above requirements shall preclude Respondent from
asserting any claim of force majeure for that event. Respondent shall have the burden of
demonstrating that the event is a force majeure. The decision of whether an event is a
force majeure shall be made by 1DEM.

If a delay is attributable to a force majeure, IDEM shall extend, in writing, the time
period for performance under this Agreed Order, by the amount of time that is directly
attributable to the event constituting the force majeure.

I7. This Agreed Order shall apply to and be binding upon Respondent and its successors and
assigns. Respondent’s signatories to this Agreed Order certify that they are fully
authorized to execute this Agreed Order and legally bind the party they represent. No
change in ownership, corporate, or partnership status of Respondent shall in any way
alter its status or responsibilities under this Agreed Order,

{8, In the event that any terms of this Agreed Order are found to be invalid, the remaining
terms shall remain in full force and effect and shall be construed and enforced as if this
Agreed QOrder did not contain the invalid terms.

9. Respondent shall provide a copy of this Agreed Order, if in force, to any subsequent
owners or successors before ownership rights are transferred. Respondent shall ensure
that all contractors, firms and other persons performing work under this Agreed Order
comply with the terms of this Agreed Order.

20.  This Agreed Order is not and shail not be interpreted to be a permit or a modification of
an existing permit. This Agreed Order, and IDEM’s review or approval of any submittal
made by Respondent pursuant to this Agreed Order, shall not in any way relieve
Respondent of its obligation to comply with the requirements of its applicable permits or
any applicable Federal or State law or regulation,

2t. Complainant does not, by its approval of this Agreed Order, warrant or aver in any
manner that Respondent’s compliance with any aspect of this Agreed Order will result in
compliance with the provisions of any permit, order, or any applicable Federal or State
law or regulation. Additionally, IDEM or anyone acting on its behalf shall not be held
liable for any costs or penalties Respondent may incur as a result of Respondent’s efforts
to comply with this Agreed Order.

22, Nothing in this Agreed Order shall prevent or limit IDEM’s rights to obtain penalties or
injunctive relief under any applicable Federal or State law or regulation, except that
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Proof of Delivery

Close Window
Dear Customer,
This notice serves as proof of delivery for the shipment listed below.

Tracking Number: 1719824WA898970672
Reference Number(s): 1833,1833 2018-25311-S
Service: UPS Ground
Special Instructions: Adult Signature Required
Weight: 1.001b
Shipped/Billed On: 09/05/2018
Delivered On: 09/07/2018 11:12 AM.
Delivered To: PLAINFIELD, IN, US
Received By: PATCHETT
3 . o

Chrss

Left At: Dock

Thank you for giving us this opportunity to serve you.
Sincerely,

UPS

Tracking results provided by UPS: 09/13/2018 2:.06 P.M. ET

https:// wwwapps.ups.com/WebTracking/processPOD?Requester=&tracknum=1Z19824WA... 9/13/2018
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Home (/us/en/Home.page?) > Tracking (/us/en/services/tracking.page?) > Track & Tracking History

Tracking

A
. View Tracking History . . v
Tracking Number Track (/WebTracking/track?loc=en US) Other Tracking Options
1719824WA898970672 Add Description
Shipping Information
Delivered @
To:
PLAINFIELD, IN US
________________________________________________________________________|
Special Instructions:
Adult Signature Required @ Service
UPS Ground
Deli d On: I
eliveredon Notify me with Updates
Friday, 09/07/2018 at 11:12 AM.
Left At: Report a Claim
Dock
Received By:
PATCHETT
ChRIPAH
Proof of Delivery [7
W Shipment Progress What's This? ®
LOCAL
LOCATION DATE TIME ACTIVITY
PLAINFIELD, IN, US 09/07/2018 11:12 AM. DELIVERED
Plainfield, IN, United States 09/07/2018 9:12 AM. OutFor Delivery Today
09/07/2018 8:08 AM. Destination Scan
09/07/2018 7:33 AM. Arrival Scan (V]

< Ask UPS

https:// wwwapps.ups.com/WebTracking/track?loc=en US 9/13/2018



Tracking: UPS

Indianapolis, IN, United States

Indianapolis, IN, United States

United States

W Additional Information

09/07/2018
09/07/2018
09/07/2018
09/07/2018
09/06/2018
09/06/2018
09/05/2018

7:00 AM.
6:37 AM.
3:06 AM.
2:28 AM.
7:57 P.M.
3:44P.M.
9:45 AM.

Departure Scan
Destination Scan
Arrival Scan
Departure Scan
Origin Scan
Pickup Scan

Order Processed: Ready for UPS
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Reference Number(s):

Shipment Category:
Shipped/Billed On:

Weight:

Legal

1833

18332018-25311-S

Package

09/05/2018

1.00 b

Copyright ©1994- 2018 United Parcel Service of America, Inc. All rights reserved.

https:// wwwapps.ups.com/WebTracking/track?loc=en US

Ask UPS

9/13/2018
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INDIANA DEPARTMENT OF ENVIRONMENTAL MANAGEMENTS of 37

We Protect Hoosiers and Our Environment.
100 N. Senate Avenue = Indianapolis, IN 46204

(800) 451-6027 = {317) 232-8603 * www.idem.IN.gov
Eric J. Holcomb Bruno L. Pigoit

Governor Januar ¥ 31 , 2018 Commissioner

VIA CERTIFIED MAIL # 17 198 24W A8 9374 0232

Julie L. Ezell, Esq.

Duke Energy Legal Department
1000 East Main Street
Plainfield, IN 46168

Dear Ms. Ezell:

Re:  Adoption of Agreed Order
Commissioner, Indiana Department of
Environmental Management
V.
Duke Energy Indiana, LI.C, Noblesville Station
Case No. 2017-24922-5

This 1s to inform you that the Agreed Order in the above-referenced case has been
approved and adopted by the Indiana Department of Environmental Management. A copy of the
Agreed Order is enclosed.

Please note the terms of compliance contained in the Agreed Order. The time frames for
compliance are effective upon your receipt of this correspondence. Thank you for your
cooperation in resolving this matter. If you have any questions, please contact Debbie O’ Brien at
317/234-0162 or dobrien@idem.in.gov.

Sincerely,

R e D

Bruce Kizer, Branch Chief
Compliance Branch
Office of Land Quality

Enclosure

An Equal Opportunity Employer Recycled Paper

A State that Works
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INDIANA DEPARTMENT OF ENVIRONMENTAL MANAGEMENT
We Protect Hoosters and Our Envirommen,
J00 N, Senata Avenua + Indianapolis, IN 46204
(800) 459-8027 » (317) 232-8603 + www.lder.IN.gov.

Erle J. Holcomb

Brunn L Pigott
Covernor

Commissioner

STATE OF INDIANA ) $8:  BEFORE THE INDIANA DEPARTMENT OF
COUNTY OF MARION 3 ENVIRONMENTAL MANAGEMENT
COMMISSIONER OF THE DEPARTMENT )
OF ENVIRONMENTAL MANAGEMENT, )
Complainant, %
V. % Case No, 2017-24922-8
DUKE ENERGY INDIANA, L1.C, )
NOBLESVILLE STATION )
Respondent. ;
AGREED ORDER

Complainant and Respondent desiie to seftle and compromise this action without hearing or
adjudication of any issue of fact or law, and consent to the entry of the following Findings of
Fact and Order. Pursuant to IC 13-30-3-3, entry into the terms of this Agreed Order does not
constitute an admission of any violation contained herein. Respondent’s entry into this Agreed
Order shall not constitute a waiver of any defense, legal or equitable, which Respondent may

have in any future administrative or judicial proceeding, except a proceeding to enforce this
order.

L FINDINGS OF FACT

1. Complainant is the Commissioner (“Complainant™) of the Indiana Department of

Environmenial Management (“IDEM”), a department of the State of Indiana created by
Indiana Code (“IC™) 13-13-1-1,

| 2. Respondent is Duke Energy Indiana, LLC which owas and operates the property where
the Noblesville Generating Station (“Noblesville Station™) is located at 21225 Rivarwood
Ave., Noblesville, IN (*Site™). :

3. IDEM has jurisdiction over the patties and the subject matter of this actios.

4, Respondent waives issuance of a Notice of Violation and the settlement period of sixty
{60) days as provided for by Indiana Code IC 13-30-3-3.

An Equal Qppetienity Employsr Fizase Reduce, Reuse, Recyce
A Stote that Wil
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5. Respondent’s Noblesville Station has been owned or operated by Duke Energy or its

predecessor companies from the 19505 to the present. Noblesville Station was coal-fired
until its conversion to natural gas combined cycle operations in approximately 2003,
Prior to that time, Noblesville Station managed its coal ash in varions ways. Noblesville
Station never wet-sluiced coal ash to any on-site impoundment,

6. From the 1950s until about 1989, fly ash (at various times) and botiom ash was regularly
transported from Noblesville Station’s dry ash bandling silos to two (2) contiguous
above-ground ash placement mounds on the northwest portion of the Site (collectively
the “Northwest Ash Mound”). The Northwest Ash Mound Covers approximately 18
acres. (See Exhibit A attached hereto).

7. Small amounts of trash and other refuse were also placed on the Northwest Ash Mound
{e.g., garbage, small pieces of equipment, appliances, and tires).

8, There is a second histori¢ ash management mound (approximately four (4) actes in size)
on the Site known as the *“Bastern Hill.” (See Exhibit A attached hereto). At various
times until 1989, ash was placed at the Bastern Hill. There is no evidence that trash or
refuse was ever placed at the Eastern Hill,

9. At the time Noblesville Station ceased placing ash at the Northwest Ash Mound and
Eastern Hill (collectively the “Historic Ash Placement Areas™), some soil was placed
aver the ash (from a couple of inches up to two feet in some locations), grass was sown,
and trees were planted. However, although there is some soil and vegetation over the ash,
the Historic Ash Placement Areas did not receive “cover” as defined in the landfill ‘
permitting context.

10, In 20185, based upon the results of an internal environmental audit, Respondent
voluntarily and prosctively disclosed the existence of the Historic Ash Placement Areas
at the Site. At that time, IDEM was informed that Respondent had no evidence to believe
that the Historic Ash Placement Areas were causing any groundwater impacts of concern.
Indeed, at that time the sampling of Noblesville Station’s production well and drinking
water well did not indicate any such impacts.

11.  Subsequently, Respondent voluntarily installed numerous on-site monitoring wells in
conjunction with Respondent’s Site investigation activities, In addition, Respondent
voluntarily offered to, and did, sample many private drinking water wells in the area near
Noblesville Station.

12, The results from the on-site monitoring well and private drinking water sampling indicate
the existence of elevated levels of boron at eertain on-site and off-site locations above
what would be expected as naturally oceurring, The Historic Ash Placement Areas are
likely the source of the elevated boron levels.



Cause No. 45253
OUCC Attachment CMA-2
Page 28 of 37

Duke Energy Indiana, LLC, Noblesville Station
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13.

14.

While additional investigation is ongoing and next steps are being evaluated, Respondent
is paying for and providing bottled water to participating property owners {one of the
property owners declined) that have boron levels in their drinking water near or above 2.0
mg/L. Because Indiana does not have a Maximum Contaminant Level for baron, this
action level was chosen in consideration of USEPA’s healih advisory guidelines for

Based on Respondent’s disclosures and an investigation including an inspection

conducted by representatives of IDEM on November 9, 2017, the following viclations
were found:

Pursuant to IC 13-30-2-1(3), no person shall deposit any contarninants upon the
land in a place and manner which creates or would create a pollution hazard that
violates 329 IAC 10-4-2 and 329 IAC 10-4-3.

Respondent has caused and/or allowed contaminants, including, but not Hmited
to, coal ash, used parts, old equipment, trash, and other materials to be deposited
upon the land in a place and manner which creates or would create a pollution
hazard that viclates or would violate 325 JAC 10-4-2 and 329 IAC 10-4-3. In
addition, during the November 9, 2017 inspection, areas of the Historic Ash
Placement Areas appeared to have erosion or the ¢over soils were minimal.

Pursuant to IC 13-30-2-1(4), no person shall deposit or cause or allow the deposit
of any contaminants or solid waste upon the land, except through the use of
sanitaty landfills, incineration, composting, garbage grinding, or another method
acceptable to the board.

Respondent has deposited or caused and/or allowed the deposit of contaminants
and/or solid waste, including, but not limited to, coal ash, used parts, old
equipment, trash, and other materials on the Historic Ash Placemeant Areas of the
Site in a method which has not been deemed acceptable to the board. In addition,
during the November 9, 2017 inspection, areas of the Historic Ash Placement
Axeas appeared to have erosion or the cover soils were minimal.

Puarsuant to IC 13-30-2-1(5), no person shall dump or canse or allow the open
dumping of gathage or any other solid waste in violation of 329 IAC 10-4-2 and

329 1AC 10-4-3.

Respondent has dumped or caused and/or allowed the open dumping of solid
waste, including, but not limited to, coal ash, used parts, old equipment, trash, and
other materials on the Historic Ash Placement Areas of the Site, In addition,
during the November 9, 2017 inspection, areas of the Historic Ash Placement
Areas appeared to have erosion or the cover soils were minimal.

Pursuant to 328 TAC 10-4-2, no person shall cause or allow the storage, containment,
processing, or disposal of solid waste in a manner which creates a threat to human
health or the environment, including the creating of a fire hazard, vector attraction, ait
or water pollution, or other contarmination.
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15.

16.

Respondent has caused and/or allowed solid waste, including, but not {imited to, coal
ash, used parts, old equipment, trash, and other materials to be disposed in the
Historic Ash Placement Areas of the Site in a manner that caused adverse impacts o
ground water. In addition, during the November 9, 2017 inspection, areas of the
Historic Ash Placement Areas appeared to have erosion or the cover soils were
minimal,

e, Pursuant to 329 TAC 10-4-3, open dumping and open dumps, as those terms are
defined in IC 13-11-2-146 and 1C 13-11-2-147, are prohibited.

Respondent has caused and/or allowed solid waste, including, but not limited to,
coal ash, used parts, old equipment, trash, and other matetials fo be open dumped
at the Historic Ash Placement Areas of the Site. In addition, during the November
9, 2017 inspection, areas of the Historic Ash Placement Areas appeared to have
erosion or the cover soils were mirdmaf.

L Pursuant to 329 IAC 10-4-4(a), the owner of real estate upon which an open dump
is located is responsible for the following:

H Correction and controlling any nuisance conditions that occur as a result
of the open dump, Correction and control of nuisance conditions must
include;

(A) removal of all solid waste from the area of the open dump and
disposal of such wastes in a solid waste land disposal facility
permitted to accept the waste; or

B) other methods as approved by the commissioner,

(2) Eliminating any threat to human health or the environment.

Respondent has caused and/or allowed solid waste, including, but not limited to,
coal ash, used parts, old equipment, trash, and other materials to be open dumped
at the Historic Ash Placement Areas of the Site and has failed to comply with the
requirements of 329 JAC 10-4-4(a)(1) and (2). In addition, during the November
9, 2017 inspection, areas of the Historic Ash Placement Areas appeared to have
erosion or the cover soils were minimal.

Respondent is currently evaluating long term actions to: (a) further investigate and
monitor the Site; (b) inhibit further off-site movement of contaminants from the Historic
Ash Placement Areas; (¢) conduct closure of the Historic Ash Placement Areas {which
may also include coal ash that has been beneficially re-used on the Site); and (d) address
off-site impacts to groundwater/drinking water from the Historic Ash Placement Areas,
including without limitation securing an alternative water supply for sufficiently
impacted properties or appropriately treating the drinking water that may be used for
consumption,

It recognition of the settlement reached, Respondent watves any right to administrative
and judicial review of this Agreed Order.
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11, ORDER

1. This Agreed Order shall be effective (“Effective Date”) when it is approved by
Complainant or Complainant’s delegate, and has been received by Respondent. This
Agreed Order shajl have no force or effect until the Effective Date,

2, Within ninety (90) days of the Effective Date, Respontdent shall develop and submit to
IDEM for review and approval a Compliance Plan (“CP") which identifies actions that
Respondent will take to: (a) further investigate and monitor the Site; (b) inhibit Further
off-site movement of contaminants from the Historic Ash Placement Areas; and (c)
address off-site impacts to drinking water from the Historic Ash Placement Areas,
including without limitation securing an altemnative water supply for sufficiently
impacted properties or appropriately treating the drinking water that may be used for
consumption, if the approved alternative water supply is accepted by the property owner.

The CP shall include an implemertation and completion schedule, including specific
milestone dates.

3 In the event that Respondent determines a milestone date i the CP cannot be achieved,
Respondent shall within sixty (60) days of making that determination, develop and
submit fo IDEM, for approval, an Additional Action Plan which identifies the additional
actions that Respondent will take to achieve and maintain compliance; The Additional
Action Plan, if required, shall include an implementation and completion schedule,
including specific milestone dates,

4, Respondent, upon receipt of wriften notification from IDEM, shall immediately
implement the approved CP and adhere to the milestone dates therein. The approved CP
and Additional Action Plan shall be incorporated into this Agreed Order and shall be
deemed an enforceable part thereof,

5. Respondent shall within ninety (90) days following receipt of IDEM’s written
notification of approval of the CP and every ninety (90) days thereafter until completion,
submit to IDEM a quarterly progress report detailing activity toward.completion of each
milestone included in the CP or Additional Action Plan,

B. Within one hundred eighty (180) days of the Effective Date, Respondent shall submit
threé (3) hard copies and one (1) complete copy of the entire document on CD, in PDF
format no greater than 100 megabytes per file, of a closure/post closure plan for the
Historic Ash Placement Areas at the Site to IDEM for review and approval. This
closurefpost closure plan shall be in accordance with the provisions of 329 IAC 10-30
and 10-31 for Restricted Waste Sites Type I, utiless IDEM approves otherwise in writing,

The closure/post closure plan shall include an implementation and completion schedule,
mecluding specific milestone dates.

The closure/post closnre plan shall include a proposal for financial assurance for closure
and post closure care of the Historic Ash Placement Areas at the Site in accordance with
329 1AC 10-39, Within thirty (30} days after [DEM apptoves the closure/post closure
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11,

plan, Respondent shall demonstrate to IDEM financial assurance for closure and post
closure care of the Historic Ash Placement Areas at the Site is in effect in accordance
with 329 IAC 10-39.

Respondent, upon receipt of written notification from IDEM, shall tnmediately
implemént the approved closure/post closure plan and adhere to the milestone dates
therein. The approved closure/post closure plan shall be incorporated into this Agreed
Order and shall be deemed an enforceable part thereof.

In the event IDEM determines that any plan submitted by Respondent is deficient or
otherwise unacceptable, Respondent shall revise and resubmit the plan to IDEM in
accordance with IDEM’s notice. After three (3) submissions of such plan by Respondent,
IDEM may modify and approve any such plan and Respondent must implement the plan
as modified by IDEM. The approved plan shall be incorporated into this Agreed Order
and shall be deemed an enforceable part thereof.

All submittals required by this Agreed Order, unless Respondent is notified otherwise in
writing by IDEM, shall be sent to;

Debbie O’Brien, Enforcement Case Manager
Office of Land Quality

Indiana Department of Environmental Management.
100 North Senate Avenue

Indianapolis, IN 46204-2251

As to Respondent:

Julie L. Bzell, Esq.

Duke Energy Legal Department
1000 Fast Main Strest
Plainfield, IN 46168

(317) 838-1160
Julie.ezell@duke-energy.com

Respondent is assessed and agrees to pay a civil penalty of seventeen thousand five
hundred dollars ($17,500). Said penalty amount shall be due and payable to the
Environmental Management Special Fand within thirty (30) days of the Effective Date;
the 30th day being the “Due Date™,

In the event the terms and conditions of the following paragraphs are violated,

Complainant may assess and Respondent shall pay a stipulated penalty in the following
amount:
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Paragraph - Penalty

Number Violation Amount

2 Failure to submit or modify the CP, as | $250 per each
required, within the given time period. week late

3 | Failure to submit or modify the $250 per each

| Additional Action Plan, if required, week late
. within the given time period.

4 Failure to meet any milestone date set $500 per each
forth in the approved CP or Additional | week late
Action Plan,

15 Failure to submit guarterly progress - $250 per each
reports, First one being due ninety (90) | week late
days from the Effective Date, ‘

b Failure to submit closura/post closure $250 per each
plan and/or failure to demonstrate week late
finanicial assurance for closure/post
closure within any milestone date set
forth therein.

7 Failure to implement the approved $250 per each
closure/post clostire plan, andfor meet | week late
any milestone date set forth therein,

Page 32 of 37

Stipulated penalties shall be due and payable no later than the 30th day afier Respondent
receives written nofice that Complainant has determined a stipulated penalty is due; the
30th day being the “Due Date”. Complainant may notify Respondent at any time that a
stipulated penalty is due. Failure to notify Respondent in writing in a timely manner of

stipulated pepalty assessment shall not waive Complatnant’s right to collect such
stipulated penalty or preclude Complainant from seeking additional relicf against

Respondent for violation of this Agreed Order. Neither assessment nor payment of
stipulated penalties shall preclude Complainant from seeking additional relief against
Respondent for a violation of this Agreed Order; such additional relief includes any
remedies or sanctions available pursuant to Indiana law, including, but not limited to,
civil penalties pursuant to IC 13-30-4,

Civil and stipulated penalties are payable by check to the “Environmental Management
Special Fund.” Checks shall include the Case Number of this action and shall be mailed

to.

Indiana Department of Environmental Management
Office of Legal Counsel
IGCN, Room N1367

100 North Senate Avenue
Indianapolis, IN 46204-2251
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14.  Inthe event that the monies due to IDEM pursuant g this Agreed Order are not paid on
or before their Due Date, Respondent shall pay interest on the unpaid balance at the rate
established by IC 24-4.6-1. The interest shall be computed as having accrued from the
Due Date until the date that Respondent pays any unpaid balance. Such interest shall be
payable tothe Environmental Management Special Fund, and shall be payable to IDEM
in the manner specified in Paragraph 13, above.

15. Force majeure, for purposes of this Agreed Order, is defined as any event arising from
causes totally beyond the control and without fault of Respondent that delays or prevents
the performance of any obligation under this Agreed Order despite Respondent’s best
efforts to fulfill the obligation, The requirement that Respondent exercise “best efforts to
fulfill the obligation™ includes using best efforts to anticipate any potential force majeure
event and best efforis to address the effects of any potential force majeure event: (1) as it
is occurring; and (2) following the potential force majeure event, such that the delay is
minimized to the greatest extent possible. Force majeure does not include: {1) changed
business or economic conditions; (2) financial inability to complete the work required by
this Agreed Order; or (3) increases in costs to perform the work.

Respondent shall netify IDEM by calling the case manager within three (3) calendar days
and by writing no later than seven (7) calendar days after it has knowledge of any event
which Respondent contends is a force majeure. Such notification shall describe: (1) the
anticipated length of the delay; (2) the cause or causes of the delay; (3) the measures
taken or to be taken by Respondent to minimize the delay; and (4) the timetable by which
these measures will be implemented, Respendent shall inclode with any notice all
available documentation supporting its claim that the delay was attributable 1o a force
majeure. Failure to comply with the above requirements shall preciude Respondent from
asserting any claim of force majeure for that event, Respondent shall have the burden of
demonstrating that the event is a force majeure. The decision of whether an event jsa
force majeure shall be made by IDEM.

If a delay is attributable to a force majeure, IDEM shall extend, in writing, the time
period for performance under this Agreed Order, by the amount of time that is directly
attributable to the event constituting the force majeure.

16.  This Agreed Order shall apply to and be binding upon Respondent and its successors and
assigns. Respondent’s signatories to this Agreed Order certify that they are fully
authorized to exccute this Agreed Order and legally bind the party they represent. No
change in ownership, corporate, or partaership status of Respondent shall in any way
alter its status or responsibilities under this Agreed Order.



Cause No. 45253
OUCC Attachment CMA-2
Page 34 of 37

Dukeé Energy Indizng, LLC, Noblesville Station
Case 4 2017-24922-8
Page 9

17.  Inthe event that any terms of this Agreed Order are found to be invalid, the remaining
terms shall remain in full force and effect and shall be construed and enforced as if this
Agreed Order did not contain the invalid terms,

18, Respondent shall provide a copy of this Agreed Order, if in force, to any subsequent
awners or successors before ownership rights are transferred. Respondent shall enstire
that all contractors, firms and other persons performing work under this Agreed Order
corply with the terms of this Agreed Order.

19, This Agreed Order is not and shall not be interpreted to be a permit or a modification of
an existing permit. This Agreed Order, and IDEM’s review or approval of any subinittal
made by Respondent pursuant to this Agreed Order, shall not in any way relieve
Respondent of jis obligation to comply with the requirements of its applicable permits or
any applicable Federal or State law or regulation, '

20.  Complainant does not, by its approval of this Agreed Order, warrant or aver in any
manner that Respondent’s conipliance with any aspect of this Agreed Order will result in
compliance with the provisions of any permit, order, or any applicable Federal or State
law or regulation, Additionally, IDEM or anyonie acting on its behalf shall not be held
Hable for any costs or penalties Respondent may incur as a result of Respondent’s efforts
to comply with this Agreed Order.

21, Nothing in this Agreed Order shall prevent or limit IDEM’s rights to obtain penalties or
injunctive relief under any applicable Federal or State law or regulation, except that
IDEM may not, and hereby waives its right to, seek additional civil penalties for the same
violations specified in this Agreed Order.

22, This Agreed Order shall remain in effect until Respondent has complied with alf terms
and conditions of this Agreed Order and IDEM issues a Resolution of Case letter 1o
Respondent,

REMAINDER OF PAGE LEFT BLANK INTENTIONALLY
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TECHNICAL RECOMMENDATION:
Department of Environmental Managerent

By: %ﬁ“"““’a %&a‘:

Nancy Johnstor{Section Chief
Enforcement Section
Office of Land Quality

Date: f/’l‘?}iﬁ‘_'
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RESPONDENT;

o AR B, )

Printed: Melody Birmiagham-Byrd

Title: President

Date;  1-24-18

COUNSEL FOR RESPONDENT:

By:,gW'

Date: /_/3*‘7‘/13

APPROVED AND ADOPTED Bxﬂiﬁ INDIANA DEPARTMENT OF ENVIRONMENTAL

MANAGEMENT THIS 3 |~ DAY OF

A AT , 201

.,

Corumissi o"ﬁer\ _

Vool | Pesig—
Peggy D&Mss?m%mmiﬁs\i}me‘f’
Office of Land Quality
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Home (/us/en/Home.page?) > Tracking (/us/en/services/tracking.page?) > Track & Tracking History

Tracking

Tracking Number Track View Tracking History

) - v
(/WebTracking/track?loc=en_US) Other Tracking Options

1Z19824WA893740232 Add Description

Need more

Delivered @ information?

Get Help
- |

Special Instructions:

Shipping Information
Adult Signature Required @ pping

To:
Deli d On: . .

elivered On Notify me with Updates PLAINFIELD, IN US
Monday, 02/05/2018 at 10:29 AM.

Left At: Report a Claim

Dock .
Service

Received By:

HERRING UPS Ground

Qe

Proof of Delivery [/}

» Shipment Progress What's This? ®

W Additional Information

Reference Number(s): 1833
1833 2017-24922-S

Shipment Category: Package

Shipped/Billed On: 01/31/2018

https://www.ups.com/WebTracking/processInputRequest?loc=en US&Requester=NES&trac... 2/7/2018
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Received: August 30, 2019
OuCC 13.1

Request:

On pages 11-15, of his testimony, Mr. Thiemann describes the Coal Combustion Residuals
(“CCR”) closure activities Duke Energy Indiana (“DEI”) incurred from 2015-2018, did DEI
receive approval to recover or defer any of these closure costs from the Commission prior to
incurring them? If yes, please cite all Causes in which the Company received approval for CCR
closure activities.

Response:

No CCR closure activities have yet been approved for recovery or deferral by the Commission.
On-going expenditures at Cayuga, Gibson and Gallagher were approved in IURC Cause No.
44765.

Witness: Timothy J. Thiemann
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Data Request Set No. 13
Received: August 30, 2019
OUCC 135

Request:

Will DEI incur the costs for the projects and activities listed in Petitioner’s Exhibits 21-E, 21-F,
and 21-G if the generating facilities ceased operation? If no, please explain.

Response:

Yes. The projects will still need to occur if the generating facilities cease operation.

Witness: Timothy J. Thiemann
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oucCcC
IURC Cause No. 45253
Data Request Set No. 23
Received: September 17, 2019
OucCC 23.1

Request:

Has Duke Energy Indiana filed any insurance claims with general or environmental liability
insurers to seek compensation for the closure and remediation of its ash impoundments or other
Coal Combustion Residuals (CCR) units? If the answer is no, please explain why not.

Response:

Yes, Duke Energy Indiana filed a claim with OIC Run-Off Limited (formerly The Orion Insurance
Company plc) and The London and Overseas Insurance Company Limited (formerly The London
and Overseas Insurance Company plc) (collectively “OIC”) Amending Scheme of Arrangement
regarding Duke Energy Indiana’s legal obligation to remediate coal ash located at the former
Dresser site. In addition, Duke Energy Indiana preserved its rights vis-a-vis its other historic
liability insurers by providing, in August 2016, a notice of circumstances that may give rise to a
claim in the future regarding Duke Energy Indiana’s potential CCR liabilities.
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Received: September 17, 2019
OUCC 23.2

Request:

If DEI has filed any insurance claims for compensation of ash closures and remediation, has it
received any such compensation?

a. If yes, please provide the total amount of compensation, and indicate when the company
received such settlement(s).

Response:

Yes, Duke Energy Indiana received a partial payment of $23,037.84 from OIC in April of
2019. Duke Energy Indiana expects OIC to make additional payments for a total payment by OIC
of $235,658.88. This amount could be “topped up” in the future if the OIC Scheme determines to
increase its current 72% payout amount.
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Received: September 17, 2019
OuUCC 23.3

Request:

Is DEI currently involved in any legal disputes or proceedings with insurance companies regarding
DEI’s request for ash pond closure and remediation costs?

a. If affirmative, please provide the docket number; Court or jurisdiction in which the
dispute is pending/was litigated; and the status of each dispute, including whether DEI or
other Duke Energy entity was successful in the proceedings and the amount of recovery.

Objection:

Duke Energy Indiana objects to this request as not reasonably calculated to lead to admissible
evidence in this proceeding.

Response:

Subject to and without waiving or limiting its objections, no.
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Received: September 17, 2019
OuCC 234

Request:

Does DEI expect to receive compensation from insurers for the additional costs of closing or
remediating ash impoundments or other CCR units? If affirmative, please indicate the amount
DEI expects to receive and the timeframe in which it expects it will receive it.

Response:

Yes, please see Duke Energy Indiana’s response to OUCC 23.2.
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Received: September 17, 2019
OUCC 235

Request:

Has DEI applied any insurance settlements or reimbursements that it has received to offset the
costs for CCR unit closures provided in Mr. Thiemann’s testimony? If so, please indicate the
amount of the offset and provide documentation of any such offset.

Response:

No.
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Data Request Set No. 23
Received: September 17, 2019
OUCC 23.6

Request:

If DEI receives any insurance settlements or reimbursements for CCR unit closures in the future,
does the company intend to use these funds to offset the costs it is requesting for CCR closures?
Please indicate how the company would apply such an offset to the costs of the CCR unit closures
provided in Mr. Thiemann’s testimony if such reimbursement occurred outside of the test year.

Objection:
Duke Energy Indiana objects to this request as calling for speculation.
Response:

Subject to and without waiving or limiting its objections, Duke Energy Indiana responds as
follows: See objection. Answering further and generally speaking, to the extent the Company
receives insurance settlements or reimbursements for CCR unit closures, its intention is to apply
such proceeds to CCR unit closures.
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INDIANA DEPARTMENT OF ENVIRONMENTAL MANAGEMENT Page 1 of 12
We Protect Hoosiers and Our Environnient.
100 N. Senate Avenue - Indianapolis, IN 46204
(800) 451-6027 » (317) 232-8603 » www.idem.IN.go

Eric J. Holcomb Bruno L. Pigott
Governor Commissioner

September 19, 2019
VIA CERTIFIED MAIL 7017 2400 0000 0752 0357

BUE RS e

Duke Energy Indiana, LLC
Attn: Owen R. Schwartz
1000 East Main Street
Plainfield, Indiana 46168

Dear Mr. Schwartz:

Re: Request for Additional Information
Primary Ash Settling Pond
Closure/Post-Closure Plan
Cayuga Generating Station Ash

Pond System
Vermillion County
SW Program ID 83-UP-01

Pursuant to 329 IAC 10-9-1(c), IDEM has reviewed the closure/post-closure plan
for Duke Cayuga Generating Station Ash Pond System. On February 15, 2019 (VFC
#82698640), we received your response to our December 17, 2018 Request for
Additional Information (VFC #82664512). Additional information and/or changes are
needed before we can continue our review. Representatives of Duke Energy and IDEM
also met to discuss the proposed closure activities at the facility on July 23, 2019.

1. Duke Energy has not demonstrated the proposed closure approach of leaving
CCRin place for the Primary Ash Settling Pond controls, minimizes or eliminates,
to the maximum extent feasible, post-closure infiltration of liquids into the waste
and releases of CCR, leachate, or contaminated run-off to the ground or surface
waters or to the atmosphere (40 CFR 257.102(d)(1)(i)). Submitted documentation
for the proposed closure of the Primary Ash Settling Pond indicates CCR has
been placed either in contact or potential contact with ground water, therefore
providing a continuing source for releases of contaminants into the ground water.
For purposes of this requirement, it is IDEM's position that “infiltration” can come
from any direction, and it is not limited to liquids that pass through the final cover
system. Specifically, it is IDEM’s position that CCR placed at or below the water
table constitutes “post-closure infiltration of liquids into the waste.” Further, it is
IDEM’s position the phrase “releases of CCR, leachate, or contaminated run-off
to the ground or surface waters” includes releases to the ground water.

An Equal Opportunity Employer @ Recycled Paper

A State :t Works
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SW Program {D 83-UP-01 Request for Additicnal information
2. In submitting your response to this additional information request in support of

your closure method, please modify your current proposal to provide information
on how the closure for Primary Ash Settling Pond will control, minimize, or
eliminate, to the maximum extent feasible, post-closure infiltration of liquids into
the waste and releases of CCR, leachate, or contaminated run-off to the ground
or surface waters or to the atmosphere.

Update the closure and post-closure cost estimate in the document dated
February 15, 2019 (VFC #82698640 pp. 153-167 of 224 and pp. 167-224), to
reflect the expected expenses of any additional measures taken during closure to
control, minimize, or eliminate, to the maximum extent feasible, post-closure
infiltration and potential releases from CCR to the ground water,

Submit a revised Sheet 6 Site Existing Conditions — Test Boring Locations
located in the Proposed Modification fo Existing Closure and Post-Closure Plans
(C/PC Plan) dated December 16, 2016 (VFC #80399269). Redesignate in the
legend by symbol and color which ground water monitoring wells pertain to each
CCR and non-CCR unit. For the CCR units, label MW-100 and MW-101 as
upgradient wells on the drawing to better define the system on Sheet 6.

Please provide three copies of your response. At least two copies shouid be on

paper printed double sided. If possible, please submit one copy in Acrobat PDF format,
either on a CD or DVD with the printed copy, or by e-mail to Anna Mishel at
AMishel@idem.IN.gov. Please note any e-mail and its attachment(s) must total less
than 20 MB in size. The date we receive the paper copies will be the receipt date for

© your response.

Enclosed is a signature and certification statement which must be submitted with

each copy of your response; you may submit one signed original and three copies of
this statement. One copy can be included as part of the PDF version.

Please mail paper copies and CDs/DVDs fo:

Anna Mishel, Permit Manager

Indiana Department of Environmental Management
Solid Waste Permits

IGCN 1101

100 North Senate Avenue

Indianapolis, indiana 46204-2251

Since our goal is to provide you with as timely a decision as possible, we request

you provide the required information within 60 days from the date you receive this letter.
If you believe you cannot submit the requested information within that time frame,
please contact Anna Mishel to arrange a schedule for submitting the information.
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Public records for your facility are available in IDEM’s Virtual File Cabinet at
www.idem.in.gov/idem. Indiana Code (IC) and Indiana Administrative Code (IAC)
references in this document can be reviewed at iga.IN.gov. IC references are under the
“‘Laws” link; IAC references are under the “Publications” link.

if you have any questions, please contact Anna Mishel, the Permit Manager
assigned this facility, by dialing (317) 233-6725 or by e-mail at AMishel@idem.IN.gov.

Sincerely,

Rebecca Eifert Joniskan, Cief
Permits Branch
Office of Land Quality

Enclosures; Certification Statement
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Signatures and Certification Statements for Requested Additional Information

329 IAC 10-11-3(d) requires that the signatory of a solid waste land disposal facility permit application and of
other information requested by or on behalf of the Commissioner (including the supplemental information
requested by our office for your solid waste fand disposal facility permit application) sign the following
certification statement:

“I certify under penalty of law that this document and all attachments were prepared under my direction
or supervision in accordance with a system designed to assure that qualified personnel properly gather
and evaluate the information submitted. Based on my inquiry of the persons who managed the system,
or those persons directly responsible for gathering the information, the information submitted is, to the
best of my knowledge, true, accurate, and complete. | am aware that there are significant penalties for
submitting false information, including the possibility of fine and imprisonment for knowing violations. |
further certify that 1 am authorized to submit this information.”

APPLICANT'S SIGNATURE DATE

APPLICANT'S NAME TYPED

Note: It is not necessary to submit this form if an equivalent signed certification statement is incorporated into
your submittal.
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INDIANA DEPARTMENT OF ENVIRONMENTAL MANAGEMENT Page 5 of 12
We Protect Hoosiers and Qur Environment.

100 N. Senate Avenue * indianapolis, IN 46204

{800) 451-6027 + (317) 232-8603 » www.idem.IN.go
Etic J. Holcomb Bruno L. Pigott

Governor Commissioner

September 19, 2019

VIA CERTIFIED MAIL 7017 2400 0000 0752 0357

Duke Energy Indiana, LLC
Atin: Owen R. Schwartz
1000 East Main Street
Plainfield, Indiana 46168

Dear Mr. Schwartz;

Re: Request for Additional Information
Primary Pond Closure/Post-Closure
Plan
Gallagher Generating Station
Floyd County
SW Program ID 22-UP-01

Pursuant to 329 IAC 10-9-1(c), IDEM has reviewed the closure/post-closure plan
for Duke Gallagher Generating Station Primary Pond. On February 15, 2019 (VFC
#82698641), we received your response to our December 17, 2018, Request for
Additional Information (VFC #82664063). Additional information and/or changes are
needed before we can continue our review. Representatives of Duke Energy and IDEM
also met to discuss the proposed closure activities at the facility on July 23, 2019.

Duke Energy has not demonstrated the proposed closure that would leave CCR
in place for the Primary Pond controls, minimizes, or eliminates, to the maximum extent
feasible, post-closure infiltration of liquids into the waste and releases of CCR, leachate,
or contaminated run-off to the ground or surface waters or to the atmosphere (40 CFR
257.102(d)(1)(i)). Submitted documentation for the proposed closure of Primary Pond
indicates CCR is either in contact or potential contact with ground water, therefore,
providing a continuing source for releases of contaminants into the ground water. For
purposes of this requirement, it is IDEM’s position that “infiltration” can come from any
direction, and it is not limited to liquids that pass through the final cover
system. Specifically, it is IDEM’s position that CCR placed at or below the water table
constitutes “post-closure infiltration of liquids into the waste.” Further, it is IDEM’s
position the phrase “releases of CCR, leachate, or contaminated run-off to the ground or
surface waters” includes releases to the ground water.

An Equal Opportunity Employer @ Recycled Paper

AState that Warks
Horks
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In submitting your response to this additional information request in support of
your closure method, please modify your current proposal to provide information on how
the closure for Primary Pond will control, minimize, or eliminate, to the maximum extent
feasible, post-closure infiltration of liquids into the waste and releases of CCR, leachate,
or contaminated run-off to the ground or surface waters or to the atmosphere.

Also, please update the closure and post-closure cost estimate in the document
dated February 15, 2019 (VFC #82698641 pp. 151-156 of 157), to reflect the expected
expenses of any additional measures taken during closure to control, minimize, or
eliminate, to the maximum extent feasible, post-closure infiltration and potential
releases from CCR to the ground water.

Please provide three copies of your response. At least two copies should be on
paper printed double sided. If possible, please submit one copy in Acrobat PDF format,
either on a CD or DVD with the printed copy, or by e-mail to AMishel@idem.IN.gov.
Please note any e-mail and its attachment(s) must fotal less than 20 MB in size. The
date we receive the paper copies will be the receipt date for your response.

Enclosed is a signature and certification statement which must be submitted with
each copy of your response; you may submit one signed original and three copies of
this statement. One copy can be included as part of the PDF version.

Please mail paper copies and CDs/DVDs to:

Anna Mishel, Permit Manager

Indiana Department of Environmental Management
Solid Waste Permits

tGCN 1101

100 North Senate Avenue

Indianapolis, Indiana 46204-2251

Since our goal is to provide you with as timely a decision as possible, we request
you provide the required information within 60 days from the date you receive this letter.
If you believe you cannot submit the requested information within that time frame,
please contact Anna Mishel to arrange a schedule for submitting the information.

Public records for your facility are available in IDEM’s Virtual File Cabinet at
www.idem.in.gov/idem. Indiana Code (IC) and Indiana Administrative Code (IAC)
references in this document can be reviewed at iga.IN.gov. IC references are under the
“Laws” link; IAC references are under the “Publications” link.
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If you have any questions, please contact Anna Mishel, the Permit Manager
assigned this facility, by dialing (317) 233-6725 or by email at AMishel@idem.IN.gov.

Sincerely,

Rebecca Eifert Joniskan, Chief
Permits Branch
Office of Land Quality

Enclosures: Certification Statement
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329 1AC 10-11-3(d) requires that the signatory of a solid waste land disposal facility permit application and of
other information requested by or on behalf of the Commissioner {including the supplemental information
requested by our office for your solid waste land disposal facility permit application) sign the following
certification statement:

“| certify under penalty of law that this document and all attachments were prepared under my direction
or supervision in accordance with a system designed to assure that qualified personnel properly gather
and evaluate the information submitted. Based on my inquiry of the persons who managed the system,
or those persons directly responsible for gathering the information, the information submitted is, to the
best of my knowledge, true, accurate, and complete. | am aware that there are significant penalties for
submitting false information, including the possibility of fine and imprisonment for knowing violations. |
further certify that I am authorized to submit this information.”

APPLICANT’S SIGNATURE DATE

APPLICANT'S NAME TYPED

Note: Itis not necessary to submit this form if an equivalent signed certification statement is incorporated into
your submittal.
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We Protect Hoosiers and Our Environment.
100 N. Senate Avenue * Indianapolis, IN 46204

(800) 451-6027 - (317) 232-8603 » www.idem.IN.go

IDE

Eric J. Holcomb Bruno L. Pigott
Governor Conmtissioner

September 19, 2019
VIA CERTIFIED MATL 7017 2400 0000 0752 0357 ‘
Duke Energy Indiana, LLC

Attn: Owen R. Schwartz

1000 East Main Street

Plainfield, Indiana 46168

Dear Mr. Schwartz;

Re: Request for Additional Information
Ash Pond B Closure/Post-Closure Plan
Wabash River Generating Station
Vigo County
SW Program ID 84-UP-09

Pursuant to 329 IAC 10-9-1(c), IDEM has reviewed the closure/post-closure plan
for Wabash River Generating Station Ash Pond B. On February 15, 2019 (VFC
#82698643), we received your response to our December 17, 2018 Request for
Additional Information (VFC #82664516). Additional information and/or changes are
needed before we can continue our review. Representatives of Duke Energy and IDEM
also met to discuss the proposed closure activities at the facility on July 23, 2019.

Duke Energy has not demonstrated the proposed closure approach of leaving
CCRin place for the Ash Pond B controls, minimizes or eliminates, to the maximum
extent feasible, post-closure infiltration of liquids into the waste and releases of CCR,
leachate, or contaminated run-off to the ground or surface waters or to the atmosphere
(40 CFR 257.102(d)(1)(i}). Submitted documentation for the proposed closure of Ash
Pond B indicates CCR either in contact or potentiai contact with ground water,
therefore, providing a continuing source for releases of contaminants into the ground
water. For purposes of this requirement, it is IDEM’s position that “infitration” can come
from any direction, and it is not limited to liquids that pass through the final cover
system. Specifically, it is IDEM’s position that CCR placed at or below the water table
constitutes “post-closure infiitration of liquids into the waste.” Further, it is IDEM'’s
position the phrase “releases of CCR, leachate, or contaminated run-off to the ground or
surface waters” includes releases to the ground water.

In submitting your response to this additional information request in support of
your closure method, please modify your current proposal to provide information on how
the closure for Ash Pond B will control, minimize, or eliminate, to the maximum extent

An Equal Opportonity Employer @Re cled Pape
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feasible, post-closure infiltration of liquids into the waste and releases of CCR, leachate,
or contaminated run-off to the ground or surface waters or to the atmosphere.

Also, please update the closure and post-closure cost estimate in the document
dated February 15, 2019 (VFC #82698643), to reflect the expected expenses of any
additional measures taken during closure to control, minimize, or eliminate, to the
maximum extent feasible, post-closure infiltration and potential releases from CCR to
the ground water.

Please provide four copies of your response. At least three copies should be on
paper printed double sided. If possible, please submit one copy in Acrobat PDF format,
either on a CD or DVD with the printed copy, or by e-mail to Anna Mishel at
amishel@idem.IN.gov. Please note any e-mail and its attachment(s) must total less
than 20 MB in size. The date we receive the paper copies will be the receipt date for
your response.

Enclosed is a signature and certification statement which must be submitted with
each copy of your response; you may submit one signed original and three copies of
this statement. One copy can be included as part of the PDF version.

Please mail paper copies and CDs/DVDs to:

Anna Mishel, Permit Manager

Indiana Department of Environmental Management
Solid Waste Permits

IGCN 1101

100 North Senate Avenue

Indianapolis, Indiana 46204-2251

Since our goal is to provide you with as timely a decision as possibie, we request
you provide the required information within 60 days from the date you receive this letter.
If you believe you cannot submit the requested information within that time frame,
please contact Anna Mishel to arrange a schedule for submitting the information.

Public records for your facility are available in IDEM’s Virtual File Cabinet at
www_idem.in.gov/idem. Indiana Code (IC) and Indiana Administrative Code (IAC)
references in this document can be reviewed at iga.IN.gov. IC references are under the
“Laws” link; IAC references are under the “Publications” link.
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If you have any questions, please contact Anna Mishel, the Permit Manager
assigned this facility, by dialing (317) 233-6725 or by e-mail at AMishel@idem.IN.gov.

Sincerely,

Rebecca Eifert Joniskan, Chief
Permits Branch
Office of Land Quality

Enclosures: Certification Statement
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Signatures and Certification Statements for Requested Additional Information

329 |AC 10-11-3(d) requires that the signatory of a solid waste land disposal facility permit application and of
other information requested by or on behalf of the Commissioner (including the supplemental information
requested by our office for your solid waste land disposal facility permit application) sign the following
certification statement:

“I certify under penaity of law that this document and all attachments were prepared under my direction
or supervision in accordance with a system designed to assure that qualified personnel properly gather
and evaluate the information submitted. Based on my inquiry of the persons who managed the system,
or those persons directly responsible for gathering the information, the information submitted is, to the
best of my knowledge, true, accurate, and complete. | am aware that there are significant penalties for
submitting false information, including the possibility of fine and imprisonment for knowing violations. |
further certify that | am authorized to submit this information.”

APPLICANT’'S SIGNATURE DATE

APPLICANT’S NAME TYPED

Note: It is not necessary to submit this form if an equivalent signed certification statement is incorporated into
your submittal.
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oucCcC
IURC Cause No. 45253
Data Request Set No. 23
Received: September 17, 2019
OUCC 23.7

Request:

On pages 12-14 of his direct testimony, Mr. Mosley discusses the 316(a) and 316(b) rules and their
costs.

a. How long have DEI’s generating facilities been subject to the requirements of the
316(a) rule?

b. Were there any costs of studies, fisheries and aquatic sampling, and completion of
316(a) rule demonstration study reports for any of DEI’s facilities included during
the test year in Cause No. 42359? If affirmative, please provide this amount. If
negative, please explain why not.

c. When did DEI first start to incur costs due to the 316(a) rule?

d. Did DEI request a CPCN for its activities to implement the 316(a) rule? Please list
all Causes in which DEI has requested approval to recover costs related to the
316(a) rule, or explain why DEI did not seek a CPCN for these activities or projects.

e. Please provide all documentation of the costs that DEI is incurring to comply with
the 316(a) rule, including any engineering studies, reports detailing compliance
activities, and detailed cost breakdowns.

f. Please provide detailed cost information regarding all activities, studies, and
equipment required for DEI’s generating facilities under the 316 (b) rule. Please
provide separate line item costs attributable to each activity, reporting requirement,
and equipment required by the rule, and any supporting documentation verifying
these costs.

g. When do each of DEI’s generating facilities’ current NPDES permits expire?

h. Do any of DEI’s current NPDES permits for its generating facilities require
activities or equipment to comply with the 316(b) Rule?

i.  When did DEI first incur costs in relation to the 316(b) Rule?

J.  Please provide all of the costs DEI has incurred due to compliance with the 316(b)
Rule to date.

k. Is DEI requesting any ratemaking treatment for costs incurred to comply with the
316(b) Rule prior to the test year? If affirmative, please explain the ratemaking
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treatment it is requesting, and provide the amount it is seeking recovery for pre-
test-year 316(b) compliance.

I.  What are the projected annual costs incurred due to the 316 (a) and 316 (b) rules
for the 12 months ending December 31, 2020?

Objection:

Duke Energy Indiana objects to this request as overbroad and unduly burdensome, particularly the
portion of the request seeking “all documentation” and “detailed cost information regarding all
activities . . . .” Duke Energy Indiana further objects to this request to the extent it seeks Duke
Energy Indiana to perform a study or analysis it has not performed and to which it objects
performing. Duke Energy Indiana also objects to subpart (b) of this request as not reasonably
calculated to lead to admissible evidence in this proceeding.

Response:

Subject to and without waiving or limiting its objections, Duke Energy Indiana responds as
follows:

a. Duke Energy Indiana’s Cayuga, Wabash River, old Edwardsport, Gallagher and
Noblesville generating stations have been required to comply with 316(a) since it was
promulgated as part of the Clean Water Act in 1972. This has resulted in costs associated
with aquatic sampling and the completion of various studies on the fisheries associated
with each Station. More recently, Cayuga Station was required to submit a 316(a)
demonstration study on January 16, 2018. The study is currently under review by
IDEM. The demonstration study cost is what Duke Energy Indiana is requesting timely
recovery of pursuant to the federal mandate statute, not the costs of the periodic aquatic
sampling completed in the normal course of business (which are included in test period
O&M). The proposed ratemaking treatment is described more fully in the response to
subpart (d) below.

b. See objection. Answering further, since Duke Energy Indiana has been performing the
compliance activities discussed in the response to subpart (a) since the 1970s, it is
reasonable to expect nominal O&M expenditures were included in the test year in Cause
No. 42359.

c. See response to OUCC 23.7(a) above.

d. Duke Energy Indiana is requesting in this proceeding that the Commission determine that
study costs and compliance projects related to 316(a), 316(b) and NPDES are federally
mandated and allow timely recovery of 80% of the retail portion of the associated costs
through its ECR rider proceedings and deferral of 20% the expenses pursuant to Indiana
Code 8-1-8.4 as a regulatory asset with carrying costs at the weighted average cost of
capital for recovery in a future rate case. Please see Mosley testimony at pg. 14, lines 9-
13 and Graft Revised Direct Testimony at page 30, line 15 through page 31, line 2.
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Answering further, the Company sought and was granted the authority in Cause No. 44418
to “defer and subsequently recover the retail jurisdictional portion of plan development,
engineering, testing, and pre-construction costs associated with future environmental
planning for compliance with air, water, or waste regulations via Rider 71 (or via Rider 62
to the extent such costs are related to a capital project).” See Petitioner’s Exhibit F, the
Direct Testimony of Christa Graft in Cause No. 44418 at pages 9-10 (emphasis added).
See also the Commission’s Order in Cause No. 44418 at page 17, which discussed Ms.
Graft’s testimony.

See objection. Cayuga is the only currently operating Duke Energy Indiana station subject
to the 316(a) rule. Please see Confidential Attachment OUCC 23.7-A, which is the Cayuga
316(a) demonstration study referenced in subpart (a). Please also see Attachment OUCC
23.7-B for additional detail on the costs incurred for the 316(a) demonstration study, which
have been charged to FERC account 183 — Preliminary Survey and Investigation Charges.

See objection. See below for the status of 316(b) study submission and review. Please
also see Attachment OUCC 23.7-C for additional detail on the costs incurred for the 316(b)
studies through August 2019, which have been charged to FERC account 183 — Preliminary
Survey and Investigation Charges.

316(b) report Status
submittal date
Cayuga 4/2020 Report development ongoing — scheduled for
submittal by 4/30/2020
Gallagher 7/2019 IDEM review
Gibson 5/2019 IDEM review
Noblesville 12/2017 Permit reissued effective 7/01/2018 with
limited conditions (determined that existing is
BTA)

Cayuga: 7/31/2023
Edwardsport IGCC: 3/31/2021
Gallagher: 9/30/2020

Henry County CT: 2/28/2023
Markland Hydro: 5/31/2023
Noblesville CC: 6/30/2023

h. Yes. Duke Energy Indiana is required by the 316(b) Rule to submit appropriate study

reports, as prescribed in the Company’s NPDES permits.

2007.
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J. Please see the Company’s response to OUCC 23.7(f), specifically Attachment OUCC 23.7-
C.

k. Please see the Company’s response to OUCC 23.7(d). Please also see Attachments OUCC
23.7-B and OUCC 23.7-C for details of study costs incurred through August 2019. In
addition to these amounts, the Company expects to spend an additional approximately
$200,000 through 2021 to continue and complete the 316(b) studies.

I.  The 2020 forecast test period includes approximately $30,000 in O&M for the periodic
aquatic sampling completed in the normal course of business for compliance with 316(a)
at Cayuga.

Witness: James Michael Mosley / Christa L. Graft



Project ID CB

Project Long Descr CB
Account ID CB

Account Long Descr CB

Sum of Monetary Amount JD
Resource Type ID CB
11000

18001

18250

18350

18400

19500

31000

35000

69000

69400

69500

78000

Grand Total

CY121279P

Cayuga Study for 316 A Compliance

0183000
Prelim Survey & Investigation

Resource Type Long Descr CB
Labor

Unproductive Labor Allocated
Allocated Payroll Tax

Allocated Fringes & Non Union
Incentives Allocated

Service Company Overhead
Direct Material Purchases
Direct Mat/Purchases Accrual
Consultant

Turnkey Service Contract Labor
Other Contracts

Allocated S&E (Non-Labor)

Fiscal Year CMD

2016

2,235.53
358.88
220.21
634.48
266.04
590.14

33,637.90

31,966.14
3.00

1,443.82
71,356.14

2017

3,217.68
624.50
202.54
700.91
441.86
812.46

66,107.99

2,148.87
74,256.81
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Attachment OUCC 23.7-B

2018

1,057.02
171.77
104.81
326.36
141.30
259.50

22,568.61

61.21
680.14
25,370.72

2019 Grand Total

158.48
(16.53)
12.11
37.97
16.32
42.70

66.95
318.00

6,668.71
1,138.62
539.67
1,699.72
865.52
1,704.80
122,314.50

31,966.14
3.00

61.21
4,339.78
171,301.67

090013918-055900



Duke Energy Indiana, LLC
316(b) Study Costs
Inception to Date August 2019

Sum of Monetary Amount JD
Funding Project ID PRD

CCY01224

CCY01224 Total
CGA01238

CGA01238 Total
FHIN1241

FHIN1241 Total
GBCM1241

Project ID CB
CCY01224P

CCY01224P Total

0OCCY01224

0OCCY01224 Total

GAL316B

GAL316B Total

CAY316B

CAY316B Total

GIB316B

Project Short Descr CB
316b Compliance

316b Compliance

EPA Rule 316(b) Compliance

316B Rule Compliance Indiana

U1-5 316B COMPLIANCE STUDY

Resource Type ID CB Resource Type Long Descr CB

11000
18000
18001
18250
18350
18400
19500
28002
31000
35000
40000
40001
41000
42000
69000
69400
78000

11000
18001
18250
18350
60004
99500

11000
18000
18001
18250
18350
18400
19500
40000
40001
41000
42000
69000
78000

35000
69000

11000
18000
18001
18250
18350
18400
19500
40000
40001
41000

Labor

Labor Overhead Allocations
Unproductive Labor Allocated
Allocated Payroll Tax

Allocated Fringes & Non Union
Incentives Allocated

Service Company Overhead
Stores Loading

Direct Material Purchases
Direct Mat/Purchases Accrual
Travel Expenses

Air Travel Cost

Meals and Entertainment (50%)
Personal Vehicle Mileage Reimb
Consultant

Turnkey Service Contract Labor
Allocated S&E (Non-Labor)

Labor

Unproductive Labor Allocated
Allocated Payroll Tax
Allocated Fringes & Non Union
Contract Services

Plant Add/Closings/Reserve

Labor

Labor Overhead Allocations
Unproductive Labor Allocated
Allocated Payroll Tax

Allocated Fringes & Non Union
Incentives Allocated

Service Company Overhead
Travel Expenses

Air Travel Cost

Meals and Entertainment (50%)
Personal Vehicle Mileage Reimb
Consultant

Allocated S&E (Non-Labor)

Direct Mat/Purchases Accrual
Consultant

Labor

Labor Overhead Allocations
Unproductive Labor Allocated
Allocated Payroll Tax

Allocated Fringes & Non Union
Incentives Allocated

Service Company Overhead
Travel Expenses

Air Travel Cost

Meals and Entertainment (50%)

Fiscal Year CMD
2007

1,361.73
299.58
102.13
646.82

147,846.83

150,257.09
150,257.09

2008 2011 2012 2014
2,883.57

47.46

472.47

315.53

577.21

335.61

730.12

65.20
121.42
3.75
71.40
31,761.82

2,060.70

39,446.26
95.98
19.21
7.20
33.11

96,952.00
96,952.00
96,952.00

155.50
155.50 39,446.26
1,161.60
19.20
190.12
130.87
183.62
135.18
294.13
55.19

3.75
71.40
14,159.79
892.29
17,297.14
17,297.14

7,223.92
7,223.92
7,223.92
686.14
8.97
107.13
79.35
72.18
79.33
173.72
55.20

3.75

2015

4,897.19
58.70
748.04
467.06
1,375.65
564.53
1,230.07

28,928.67

5,289.94
43,559.85

43,559.85
1,342.05
20.21
205.55
128.47
379.60
154.77
337.20

47,955.11
1,563.66
52,086.62
52,086.62
(0.00)
77,118.49
77,118.49
77,118.49
595.97
6.63
93.89
57.49
172.02
68.99
149.67

2016
9,766.82
96.31
1,265.72
951.83
2,587.91
1,158.43
2,694.67
2.08
1,135.35

46.54
21.98
4.40

51,301.87

6,058.24
14,118.09
91,210.24

91,210.24
1,237.04
12.28
164.27
120.22
331.03
147.14
341.31
16.29
7.70
1.54

28,453.64
1,710.55
32,543.01
32,543.01
0.00
213,388.53
213,388.53
213,388.53
1,056.88
9.77
134.45
102.41
280.47
125.11
291.61
5.08

241

0.48

2017

5,351.85
39.17
862.00
507.38
1,417.42
594.89
1,351.34

29,474.02

219,985.85

11,790.22
271,374.14

271,374.14
586.00
4.54

94.57
55.43
154.97
64.18
147.97

3,201.48
1,343.47
5,652.61
5,652.61

898.99
5.84
143.55
85.83
239.07
101.58
226.98

2018

9,912.92
17.62
1,685.28
916.40
3,142.69
1,333.81
2,433.62

(29,474.02)

312,905.45

20,899.84
323,773.61

323,773.61
1,069.71
1.93
181.64
99.30
338.77
143.91
262.62

37,112.61
2,282.67
41,493.16
41,493.16
(0.00)

(0.00)

(0.00)
1,974.13
2.51
330.88
187.03
620.47
265.09
484.65
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Attachment OUCC 23.7-C

2019 Grand Total

385.89

45.10
36.78
115.29
49.57
103.96

4,833.64

225,264.78

376.80
231,211.81

231,211.81
91.48

12.05

8.84
27.70
11.91
24.65

27,758.90

75.02
28,010.55
28,010.55

28.93

4.81
2.88
9.03
3.88
7.79

33,198.24
259.26
5,078.61
3,194.98
9,216.17
4,036.84
8,5643.78
2.08
1,135.35
4,833.64
111.74
143.40
8.15

71.40
870,148.44
6,058.24
54,535.59
1,000,575.91
1,457.71
318.79
109.33
679.93
147,846.83
96,952.00
247,364.59
1,247,940.50
5,487.88
58.16
848.20
543.13
1,415.69
657.09
1,407.88
71.48

7.70

5.29

71.40
158,641.53
7,867.66
177,083.09
177,083.09
0.00
297,730.94
297,730.94
297,730.94
5,241.04
33.72
814.71
514.99
1,393.24
643.98
1,334.42
60.28

241

4.23

090013918-055901



Duke Energy Indiana, LLC
316(b) Study Costs
Inception to Date August 2019

Sum of Monetary Amount JD
Funding Project ID PRD

GBCM1241 Total
NBC01244

NBC01244 Total
OM75111

OM75111 Total
Grand Total

Project ID CB

GIB316B Total

NOB316B

NOB316B Total

MGB00032

MGB00032 Total
OCGA01238

OCGAO01238 Total

Project Short Descr CB

Noblesville 316B Study

316B Compliance Study-River Intakes

EPA Rule 316 b Compliance

Resource Type ID CB Resource Type Long Descr CB

42000
69000
78000

11000
18000
18001
18250
18350
18400
19500
40000
40001
41000
69000
78000

18500
69400
99840

60004
69100
99500
99810

Personal Vehicle Mileage Reimb
Consultant
Allocated S&E (Non-Labor)

Labor

Labor Overhead Allocations
Unproductive Labor Allocated
Allocated Payroll Tax
Allocated Fringes & Non Union
Incentives Allocated

Service Company Overhead
Travel Expenses

Air Travel Cost

Meals and Entertainment (50%)
Consultant

Allocated S&E (Non-Labor)

Expense Reimburse-Labor
Turnkey Service Contract Labor
Expense Reimbursements

Contract Services

Baseload Contract Labor
Plant Add/Closings/Reserve
Accounting Entry

Fiscal Year CMD

2007

15,500.00
81,250.00

96,750.00
96,750.00
247,007.09

2008 2011

187,429.13

187,429.13
187,429.13
155.50 284,381.13

2012

(354.03)
29,000.00
(3,276.05)
25,369.92

25,369.92
25,369.92

2014
71.40
5,313.11
562.51
7,212.79
7,212.79
351.42
4.77
55.54
39.20
57.26
40.71
88.98

4,707.46

264.87
5,610.21
5,610.21

2015

14,988.11
616.91
16,749.68
16,749.68
461.95
7.58
70.35
44.28
131.14
53.24
116.16

13,375.21

545.30
14,805.21
14,805.21

2016

3,947.89
1,425.70
7,382.26
7,382.26
2,508.80

19.81

(179.12)

215.98
486.13
244,65
692.19
5.04
2.39
047

11,613.39
3,107.16

18,716.89

18,716.89

2017

5,169.27
1,818.19
8,689.30
8,689.30
1,784.59
3.68
340.69
118.43
397.39
233.14
450.65

47,285.59

1,949.24
52,563.40
52,563.40

6,679.96
6,679.96
6,679.96

76,790.32 204,319.85 363,240.93 344,959.41
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2018

68,742.59
3,252.44
75,859.79
75,859.79
263.39
(4.65)
(822.57)
(494.12)
(1,538.72)
(665.70)
(1,219.18)

15,895.80
(10,088.34)

1,325.91

1,325.91
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2019 Grand Total

71.40

39,607.86 137,768.83
58.59 7,734.34
39,723.77 155,617.59
39,723.77 155,617.59
5,370.15

31.19
(535.11)
(76.23)
(466.80)
(93.96)

128.80

5.04

2.39

0.47

92,877.45
(4,221.77)

93,021.62

93,021.62

(354.03)

29,000.00

(3,276.05)

25,369.92

15,500.00

81,250.00

187,429.13

6,679.96

290,859.09

316,229.01

442,452.47 298,946.13 2,287,622.75

090013918-055902
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oucCcC
IURC Cause No. 45253
Data Request Set No. 35
Received: October 9, 2019
OUCC 35.6

Request:

How often must Cayuga complete a demonstration study under 316(a) of the Clean Water Act? Is
this a one-time expense, or will it occur every five years with the renewal of Cayuga’s National
Pollutant Discharge Elimination System (NPDES) permit?

Response:

Historically Cayuga has not been required to complete a 316(a) demonstration on any kind of
regular interval. At this time, it is unknown to Duke Energy Indiana if the Indiana Department
of Environmental Management will require Cayuga to complete any additional 316(a)
demonstration studies in the future. However, it is reasonable to assume that future required
demonstration studies would be submitted with a NPDES permit renewal application.

Witness: James Michael Mosley



Cause No. 45253
OUCC Attachment CMA-9

Page 2 of 2
oucCcC
IURC Cause No. 45253
Data Request Set No. 35
Received: October 9, 2019
OUCC 35.7

Request:

Will the 316 (b) study costs be a one-time expense for each of DEI’s generating facilities, or will
they occur every five years with the renewal of facility NPDES permits?

Response:

At this time, it is unknown to Duke Energy Indiana if Indiana Department of Environmental
Management will require any of Duke Energy Indiana’s generating facilities to complete any
additional 316(b) related studies in the future on a set schedule. However, it is reasonable to
assume that future required studies would be submitted with a NPDES permit renewal
application.

Witness: James Michael Mosley



AFFIRMATION

I affirm, under the penalties for perjury, that the foregoing representations are true.

Wm%%@

C th1a M. Armstrong

Senlor Utility Analyst

Indiana Office of Utility Consumer Counselor
Cause No. 45253

Duke Energy Indiana, LLC

October 30, 2019

Date
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The undersigned hereby certifies that the foregoing was served by electronic mail this 30" day of

October to the following:

DEI

Kelley A. Karn

Melanie D. Price

Elizabeth A. Herriman

Andrew J. Wells

Duke Energy Business Services, LL.C
kelley.karn@duke-energy.com
melanie.price@duke-energy.com
beth.herriman@duke-energy.com
andrew.wells@duke-energy.com

Kay E. Pashos
Mark R. Alson
Ice Miller LLP
kay.pashos@icemiller.com
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Anne E. Becker

Amanda Tyler
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Lewis & Kappes, P.C.
abecker@Lewis-Kappes.com
atyler@Lewis-Kappes.com
atennant@Lewis-Kappes.com

Peter J. Mattheis
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Stone Mattheis Xenopoulos & Brew, PC
pim@smxblaw.com
smohler@smxblaw.com
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Kathryn A. Watson

Cantrell Strenski & Mehringer, LLP
kwatson@csmlawfirm.com

Tony Mendoza
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Walmart

Eric E. Kinder

Barry A. Naum

Spilman Thomas & Battle, PLLC
ekinder@spilmanlaw.com
bnaum(@spilmanlaw.com

INDUSTRIAL GROUP
Tabitha L. Balzer

Aaron A. Schmoll

Todd A Richardson

Lewis & Kappes, P.C.
TBalzer@] ewis-Kappes.com
ASchmoll@LewisKappes.com
trichardson@LewisKappes.com

CAC,INCAA, EWG

Jennifer A. Washburn

Margo Tucker

Citizens Action Coalition of Indiana, Inc.
jwashburn@citact.org

mtucker(@citact.org

SDI
Robert K. Johnson, Esq.
rjohnson@utilitylaw.us

Damon E. Xenopoulos
Stone Mattheis Xenopoulos & Brew, PC
dex@smxblaw.com

Kroger
Kurt J. Boehm, Esq.

Jody Kyler Cohn

Boehm, Kurtz & Lowry
kboehm@bkllawfirm.com
JKylerCohn@BKLIawfirm.com

Kevin Higgins
Energy Strategies, LLC
khiggins@energystrat.com

John P. Cook
John Cook & Associates
john.cookassociates@earthlink.net

ICC

Jeffery A. Earl

Bose McKinney LLP
jearl@boselaw.com

ChargePoint
David T. McGimpsey

Bingham Greenebaum Doll LLP
dmcgimpsey@bgdlegal.com




FEA Dept. of Navy

Shannon M. Matera, Esq.

NAVFAC Southwest, Dept. of the Navy
Shannon.Matera@navy.mil

Cheryl Ann Stone, Esq.
NSWC Crane, Dept. of the Navy
Cheryl.Stonel @navy.mil

Kay Davoodi

Larry Allen

Utility Rates and Studies Office
NAVFAC HQ, Dept. of the Navy
Khojasteh.Davoodi@navy.mil
larry.r.allen@navy.mil

Hoosier Energy
Christopher M. Goffinet
Huber Goffinet & Hagedorn

cgoffinet@hepn.com

Mike Mooney
Hoosier Energy REC, Inc.
mmooney@hepn.com

ILDC

Neil E. Gath

Gath Law Office
ngath@gathlaw.com

Erin Hutson
LIUNA
ehutson@liuna.org

Wabash Valley
Randolph G. Holt

Jeremy Fetty

Liane K. Steffes
Parr Richey
r_holt@wvpa.com
ifetty(@parrlaw.com

Isteffes@parrlaw.com

Greenlots

Erin C. Borissov

Parr Richey
eborissov@wvpa.com

OUCC Consultants

David J. Garrett

Resolve Utility Consulting PLLC
dgarrett@resolveuc.com

Glenn A. Watkins
Jennifer R. Dolen
Technical Associates, Inc.
watkinsg@tai-econ.com

jenny.dolen@tai-econ.com

Lane Kollen
J. Kennedy & Associates
lkollen@jkenn.com

David Dismukes

Julie McKenna

Acadian Consulting
daviddismukes@acadianconsulting.com
juliemckenna@acadianconsulting.com

(o

Scott Franson
Deputy Consumer Counselor

INDIANA OFFICE OF UTILITY CONSUMER COUNSELOR
PNC CENTER

115 West Washington Street, Suite 1500 South
Indianapolis, IN 46204

infomgt@oucc.in.gov

317/232-2494 — Telephone

317/232-5923 — Facsimile
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