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Settlement Rebuttal Testimony of Nicholas Phillips, Jr. 
 
 
Q PLEASE STATE YOUR NAME AND BUSINESS ADDRESS. 1 

A Nicholas Phillips, Jr.  My business address is 16690 Swingley Ridge Road, Suite 140, 2 

Chesterfield, MO 63017. 3 

 

Q WHAT IS YOUR OCCUPATION?   4 

A I am a consultant in the field of public utility regulation and a Managing Principal of 5 

Brubaker & Associates, Inc., energy, economic and regulatory consultants.  Our firm 6 

and its predecessor firms have been in this field since 1937 and have participated in 7 

more than 1,000 proceedings in forty states and in various provinces in Canada.  We 8 
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have experience with more than 350 utilities including many electric utilities, gas 1 

pipelines and local distribution companies (“LDCs”).  I have testified in many electric 2 

and gas rate proceedings on virtually all aspects of ratemaking.   3 

 

Q ON WHOSE BEHALF ARE YOU APPEARING IN THIS PROCEEDING? 4 

A I am appearing on behalf of the Duke Industrial Group (“Industrial Group”).  The 5 

Industrial Group members purchase substantial quantities of electric energy from 6 

Duke Energy Indiana, Inc. (“Duke” or “Company.”)   7 

 

Q ARE YOU THE SAME NICHOLAS PHILLIPS, JR. SUBMITTED TESTIMONY ON 8 

MARCH 17, 2016 SUPPORTING THE SETTLEMENT FILED IN THIS 9 

PROCEEDING? 10 

A Yes, I am. 11 

 

Q WHAT IS THE PURPOSE OF YOUR TESTIMONY? 12 

A The purpose of my testimony is to address one statement by Mr. Olson relating to the 13 

effect of issuance of a Certificate of Public Convenience and Necessity (“CPCN”) in a 14 

TDSIC case.  My silence on any other issue does not indicate agreement or 15 

acquiescence. 16 

 

Q WHAT IS THE STATEMENT TO WHICH YOU ARE REFERRING?  17 

A On page 6 of his testimony, Mr. Olson states that:  18 

“First of all, the issuance of a CPCN and the associated cost recovery 19 

allows utilities to recover costs from ratepayers for projects, which are not, 20 

and may never be, used and useful in providing actual utility service to 21 

ratepayers.  This pre-approval process shifts a great deal of the burden of 22 
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proving that costs were prudently incurred onto the public, and shifts the 1 

majority of the investment risk onto captive ratepayers and away from the 2 

Company’s voluntary investors.” 3 

 

Q DO YOU AGREE WITH THIS STATEMENT? 4 

A No.  I am not an attorney, and I am not providing a legal opinion.  However, based on 5 

my experience with the “used and useful” standard as applied in Indiana, CPCN and 6 

TDSIC cases in Indiana, and my read of the statute, I do not agree.   7 

  Mr. Olson seems to be repeating his understanding of the effect of issuance of 8 

a CPCN granted pursuant to Indiana Code Chapter 8-1-8.5 (“Chapter 8.5”) and 9 

Indiana Code Chapter 8-1-8.7 (“Chapter 8.7”).  He then appears to apply the effect of 10 

a CPCN under these chapters to a CPCN issued under the TDSIC statute in Indiana 11 

Code Chapter 8-1-39 (“Chapter 39” or “TDSIC statute”).  However, I do not believe 12 

that the effect of the issuance of a CPCN under Chapters 8.5 and 8.7 is the same as 13 

the effect of a CPCN issued under Chapter 39. 14 

 

Q PLEASE EXPLAIN. 15 

A Chapters 8.5 and 8.7 provide that a utility that has been granted a CPCN can recover 16 

costs within the approved cost estimate in the absence of “fraud, concealment, and 17 

gross mismanagement.”  IC § 8-1-8.5-6.5; § 8-1-8.7-6; § 8-1-8.7-7(d).  Chapter 8.7 18 

also provides that “[i]f the commission approves the construction and the cost of the 19 

part of the clean coal technology system under review, the approval forecloses 20 

subsequent challenges to the inclusion of that part of the clean coal technology 21 

system in the public utility’s rate base on the basis of excessive cost, inadequate 22 

quality control, or inability to employ the technology.”  IC § 8-1-8.7-7(c).   23 
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  In contrast, the TDSIC statute does not contain any similar language like that 1 

quoted above.  I would also note that IC § 8-1-39-16(b)(2) provides that the TDSIC 2 

chapter does not limit “the commission’s valuation of utility property under IC 8-1-2-3 

6.”1  IC § 8-1-2-6 provides that the Commission values “used and useful” property.  4 

As such, I do not believe the effect of the issuance of a CPCN in the TDSIC statute is 5 

the same as the effect of issuance of a CPCN under Chapter 8.5 and 8.7, and that 6 

the “used and useful” requirement still applies to TDSIC costs. 7 

  Finally, I would point that Section 7(e) of the Settlement Agreement provides 8 

that recovery of TDSIC costs will be subject to a “normal prudence review” in the rider 9 

proceedings.   10 

 

Q DO YOU BELIEVE THE COMMISSION NEEDS TO MAKE A FINDING ON 11 

WHETHER THE “USED AND USEFUL” STANDARD APPLIES TO A TDSIC CASE 12 

AT THIS TIME? 13 

A No, I believe that this issue can be addressed if and when it arises in the future.  I am 14 

merely pointing out that the Industrial Group does not accept Mr. Olson’s conclusion 15 

on this point, and that the Industrial Group does not believe that it presents a reason 16 

to reject the Settlement Agreement in this case. 17 

 

Q DOES THIS CONCLUDE YOUR TESTIMONY? 18 

A Yes. 19 

                                                 
1 IC § 8-1-8.5-8 contains similar language to IC § 8-1-39-16(b)(2).  However, IC § 8-1-8.5-8 is limited 
by the clause “except as otherwise provided in this chapter,” whereas IC § 8-1-39-16(b)(2) contains no 
such limitation. 
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