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[The OUCC has no objections to the introduction and Sections 1-6 and Section 8 of 
NIPSCO / CAC’s Joint Proposed Order. The OUCC believes parties have the right to summarize 
their witnesses’ testimonies as they see fit so long as the summary is factually accurate.] 

[The OUCCC accepts NIPSCO / CAC’s summary of the OUCC’s testimony in Section 7 
with one change.  The last sentence of the first paragraph in Section 7 should read,  

“Mr. Haselden ultimately recommended the Commission deny NIPSCO’s requested 
Program; but provided recommendations regarding how the Program should be modified should 
the Commission approve the Program.”] 

[The OUCC proposes to delete both NIPSCO / CAC’s Section 9 and Ordering Paragraphs 
and replace them with the language below.] 

 

9. Commission’s Discussion and Findings.  

A. Statutory Authority and Required Findings. NIPSCO’s request for 
approval of a Low Income Program as an “alternative regulatory plan” was submitted under Ind. 
Code § 8-1-2.5. Subsection 2.5-1(1) provides “[t]hat the provision of safe, adequate, efficient, and 
economical retail energy services is a continuing goal of the commission in the exercise of its 
jurisdiction.” Subsection 2.5-1(g)  provides “[t]hat the public interest requires the commission to 
be authorized to issue orders and to formulate and adopt rules and policies that will permit the 
commission in the exercise of its expertise to flexibly regulate and control the provision of energy 
services to the public in an increasingly competitive environment, giving due regard to the 
interests of consumers and the public, and to the continued availability of safe, adequate, efficient, 
and economical energy service.” (Emphasis added.)  
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Ind. Code § 8-1-2.5-6 authorizes us to adopt alternative regulatory practices, procedures, 
and mechanisms that are in the public interest, “including practices, procedures, and mechanisms 
focusing on the price, quality, reliability, and efficiency of the service provided by the energy 
utility.” As both the CAC and NIPSCO noted in testimony, Senate Enrolled Act 383 also expressed 
an intent for the State of Indiana to use all practical means and measures “including financial and 
technical assistance” to ensure customers are served “while protecting the affordability of utility 
services…” NIPSCO’s proposed Program would clearly qualify as “financial assistance” that 
protects affordability of utility service. We are within our statutory authority to consider a program 
such as the one proposed by NIPSCO. In determining if the proposed Program should be approved, 
our focus is therefore squarely on whether the Program will serve the public interest. Pursuant to 
Ind. Code § 8-1-2.5-5(b), the Commission, in determining whether the public interest will be 
served, must consider:  

(1) Whether technological or operating conditions, competitive forces, or the extent of 
regulation by other state or federal regulatory bodies render the exercise, in whole 
or in part, of jurisdiction by the commission unnecessary or wasteful. 

(2) Whether the commission’s declining to exercise, in whole or in part, its jurisdiction 
will be beneficial for the energy utility, the energy utility’s customers, or the state. 

(3) Whether the commission’s declining to exercise, in whole or in part, its jurisdiction 
will promote energy utility efficiency. 

(4) Whether the exercise of commission jurisdiction inhibits an energy utility from 
competing with other providers of functionally similar energy services or 
equipment. 

The second factor above is most relevant to our evaluation in this Cause. While the Program will 
unquestionably be beneficial to customers receiving the bill credits, thereby reducing their summer 
electric bills, we must also consider the impact on all other customers. 

B.  “Opt Out” Program. The overarching issue in the proceeding is 
NIPSCO’s proposal to automatically enroll and receive donations from all customers unless they 
affirmatively tell NIPSCO they want to be removed from the Program. This type of structure is 
commonly referred to as an “opt out” mechanism. 

As explained by Ms. Becker, NIPSCO’s Program is an “opt out, round up” program 
wherein all NIPSCO electric customers will automatically be enrolled in the Program by having 
their monthly electric bill rounded up to the next whole dollar, unless the customer affirmatively 
opts out of the Program. As all parties acknowledge, if approved, this would be the first “opt out” 
program approved by the Commission for a jurisdictional electric utility. NIPSCO explained that 
the proposed Program is expected to collect approximately $2 million per year, which would be 
utilized to upgrade NIPSCO’s CIS system, provide a bill discount to electric customers who have 
been qualified for LIHEAP on their July through October electric bills and establish a $70,000 
fund for electric deposit assistance. The record also demonstrates that collections at this level 
would be significantly more than amounts collected under “opt in” programs administered by other 
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Commission-jurisdictional electric utilities.1  

NIPSCO’s “opt out” proposal in this case was filed after NIPSCO hosted several 
Collaborative meetings seeking input from stakeholders—including the OUCC, CAC, NAACP, 
CAAs, IMUG, and others. The CAC expressed support for NIPSCO’s proposed Program. Mr. 
Olson stated that NIPSCO’s low income collaborative has been the most successful of any the 
CAC participated in and acknowledged NIPSCO worked hard to solicit input from key 
stakeholders, including the CAAs serving NIPSCO customers. The CAC noted that NIPSCO’s 
proposal indicates NIPSCO learned from and responded to the failed “opt in” programs offered by 
I&M and IPL. We also note that the Indiana Community Action Association and Brightpoint, a 
CAA, both filed letters of support for NIPSCO’s Program, including specifically the “opt out” 
aspect of NIPSCO’s proposal.2 

 The OUCC generally supported the Program, going so far as to say that other than the 
funding mechanism for the CIS system upgrades and to the “opt out” enrollment mechanism, “[t]he 
other mechanics of the program described by Ms. Becker are acceptable to the OUCC.” Haselden 
direct at p.8. The OUCC proposed an “opt-in” enrollment mechanism, requiring an affirmative 
action by the customer to notify NIPSCO of the customer’s desire to join and contribute. By its 
very nature, the “opt-in” method is dramatically more effective in preventing involuntary / 
unknowing contributions from customers.  The OUCC states that for a program to be voluntarily 
funded by other customers, customers making contributions “must knowingly agree to 
participate.”3  

 The benefits of a well-run, successful Low Income Assistance Program are numerous: 
customers receiving the bill credit also receive a more affordable electric bill; contributing 
customers can feel good for their monthly donation; the company should benefit from positive 
public relations and undeniably receives additional monthly cash flow (here, none of these funds 
leave the NIPSCO accounting system). The bill credit mechanism ensures customer contributions 
go to eligible recipients and are applied for the intended purpose. It is possible that the credit is 
sufficient to incent recipients to pay their remaining bill, reducing disconnects. Since the utility 
already receives a bad debt expense as a revenue requirement, to the extent any bill credits 
eliminate, directly or indirectly, some debt that would otherwise have been written off, the 
company can now apply the bad debt expense collected in rates to other debt. In this particular 
instance, NIPSCO’s proposed “tiering” mechanism is intended to provide more assistance to 
customers with the greatest need. NIPSCO’s proposal to apply the credits to summer bills, when 
electric air conditioning can cause usage to increase, intends to provide the credits when they might 
reasonably correlate with higher bills.  There are always potential downsides to such programs as 
well, such as freeridership (customers take the discount but would have paid anyway); customers 
who take the discount but do not pay discounted bills; and customers may return to debt issues 
after the credits stop). Measuring and understanding these pros and cons is essential as we consider 
the public interest.  

 
1  The number of participating customers and funds collected by I&M’s and IPL’s programs are outlined in 
Attachments KLO-1 and KLO-2 to CAC Exh. No. 1.  
2  See Public’s Exh. No. 2.  
3  Id. at 8.  
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 As part of the Revenue Settlement in Cause No. 45159,4 NIPSCO committed “to seek 
approval of a voluntary low-income program.” (Emphasis added.) The unavoidable truth is the 
Program, as proposed, is not voluntary. The moment NIPSCO automatically enrolls all its 
customers into the Program, it violates the “voluntary” terms of the Revenue Settlement 
agreement.  By definition, “voluntary” means “of one’s own free will” and NIPSCO’s automatic 
enrollment strips its customers of that initial choice. While NIPSCO’s case-in-chief and rebuttal 
testimonies go to great lengths address the voluntariness of the program, the prior notice before 
collections begin, customer communications, etc, the end result is that NIPSCO’s proposal only 
allows the customer to exercise their free will regarding joining and contributing after ignoring 
that free will by their involuntary enrollment in the Program.  No amount of notice can change the 
initial involuntary act of mandatory enrollment by the Company. 

 CAC witness Olsen’s testimony and exhibits discuss “opt in” programs in other service 
territories, including Indiana. There was no evidence presented distinguishing this data or 
explaining why an “opt in” program might thrive in NIPSCO’s service territory.  Rather the 
opposite is true.  Given a voluntarily choice to join and contribute to a similar program, customers 
in two other Indiana electric IOU service territories made plain the fact that they did not wish to 
join or contribute at a level to make the program self-sustaining. NIPSCO’s “opt-out” mechanism 
bypasses customer free choice at the outset, taking the most aggressive step possible to increase 
customer contributions – involuntary enrollment. 

 NIPSCO’s projections estimate collecting upwards of $2M annually, an amount dwarfing 
that collected by either I&M or IPL (per Attachments KLO-1 and KLO-2).  But when 100% as the 
starting point, NIPSCO is perversely incented to make opt-out customer notifications as inefficient 
as possible, while still appearing to be sufficient to garner regulatory approval and make the 
Program appear “voluntary”. While NIPSCO offered no evidence supporting the expected efficacy 
of their intended notices, logic leads to an inescapable conclusion. NIPSCO’s program has the best 
chance to succeed so long as customers don’t opt-out.  The more effective and efficient the opt-
out notices, the greater the probability a customer (a) will learn about the program and possibly 
discover their involuntary enrollment and involuntary contributions, and (b) may decide to leave 
the program, defeating the original purpose of the opt-out starting point. It is simple math, 
supported by the undisputed CAC evidence. 
 
 Further complicating NIPSCO’s proposal is that fact that contributions made to this 
Program are more akin to charitable giving, or worse, a tax, than an essential utility service. Per 
IC § 8-1-2-4, the utility is to provide safe and reliable electric power at the lowest reasonable cost 
to ratepayers. (See also IC § 8-1-2.5-1)(Emphasis added). It is inherently unreasonable to 
automatically enroll an individual in a program that requires them to make a monthly gift, for 
which the company dictates the amount. No charity has the power to compel a monthly donation, 
and we will not grant NIPSCO that ability, no matter how admirable this cause may be. A 
charitable gift for the benefit of others is the sole province of the benefactor, of their own free will. 
The potential for customers to make unintended gifts based on their involuntary enrollment is too 
great a risk that does not serve the public interest. 
 

 
4  See Revenue Settlement in Cause No. 45159, which was approved in the 45159 Order.  
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 Universal Service Programs involving Indiana natural gas companies do not offer support 
for NIPSCO’s “opt-out” request.  Settlements are not binding precedent on the Commission. 
NIPSCO Gas’ initial USP (Cause No. 42722, December 15, 2004), NIPSCO Gas’ subsequent 
interim re-approval on December 6, 2006, NIPSCO Gas’ extension of the 42722 USP program 
(Cause No. 40377, November 7, 2007), and Vectren Energy Delivery of Indiana’s Gas USP 
programs (Cause No. 40378, November 7, 2007) were all the result of settlements. By their nature, 
settlements are the result of compromise, and the Commission recognizes that no one element of 
a settlement can be analyzed or considered outside the context of that particular settlement. Cause 
No. 44094 (December 7, 2011), involving USP’s for Citizen’s Gas, Vectren and NIPSCO was not 
settled, but was filed as a verified emergency petition, a substantially different set of circumstances 
that NIPSCO’s proposal in this case.   Denominating the Program as a “pilot” does not address the 
fundamental problems of the “opt-out” mechanism. 
 

C. NIPSCO’s Financial Commitment. While the OUCC addressed multiple 
concerns via Mr. Haselden’s testimony, the only other portion of NIPSCO’s proposed Program 
OUCC objected to was NIPSCO not paying all costs for the CIS upgrade and committing not to 
collect upgrade costs from customers. In rebuttal, NIPSCO committed to contribute $50,000 and 
clarified its proposal, stating the CIS upgrades will be solely for implementing the Program.5 
NIPSCO did not go so far as to commit to cover all CIS upgrade costs. NIPSCO offered no bids 
or contracts or other documentation supporting the $103,000 CIS upgrade estimate, nor did 
NIPSCO commit to cap the costs at $103,000. We note in Attachment KLO-1 (I&M’s Low Income 
Program Report), I&M expected to incur costs of $375,000, paid by I&M, for it’s billing system 
upgrades. Without any evidence from NIPSCO or CAC explaining why NIPSCO’s estimate is 
73% less than I&M’s or why that number is unlikely to escalate, the Commission must recognize 
the potential that NIPSCO’s estimate may be low. 

In rebuttal NIPSCO outlined three types of costs it is willing to commit to pay for, and not 
recover from its customers. First, NIPSCO will be responsible for administration of the Program, 
including things such as its customer service representatives processing “opt out” calls, processing 
“opt out” requests on customer bills, and similar work. Second, NIPSCO will also cover marketing 
costs, such as creating a Program webpage, creating and printing bill inserts, and other customer‐
focused communications. Third, NIPSCO will be responsible for costs associated with 
maintenance for CIS system after the initial work to get the Program up-and-running is complete. 
NIPSCO has not estimated the amount of these costs. We also note that NIPSCO offered no 
evidence that these “additional” costs, particularly customer service reps, marketing and ongoing 
CIS maintenance will not be handled in-house by current NIPSCO employees without any 
additional cost to the company. 

The CIS upgrades for the Program benefit NIPSCO and ostensibly the recipients of the bill 
credits.  There is no persuasive evidence that the CIS upgrade costs measurably or materially 
benefit ratepayers, especially those who opt out of the program.  NIPSCO’s testimony repeated 
described their commitment to this Program. Given the benefit of the CIS upgrades directly 
improves NIPSCO’s data system, it is unreasonable to expect ratepayers to fund half the cost of a 
software program to implement a program they were forcibly enrolled in.  If NIPSCO wants the 
Program to succeed, NIPSCO’s shareholders will be the ones funding the software upgrade.  

 
5  Petitioner’s Exh. No. 1-R at p. 12, lines 8-14.  
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Diverting $50,000 of customer donations away from potential recipients, absent some settlement 
agreement explaining other offsetting benefits, is unreasonable and not in the public interest.  

D. Reporting Requirements. In Ms. Becker’s rebuttal testimony, assuming 
Program approval, NIPSCO expressed a willingness to file annual informational reports with the 
Commission. The exact content of such reports was proposed to be established through discussions 
with interested stakeholders, but NIPSCO stated that it expects annual reports would at least 
include: (1) the number of customers who have received bill assistance; (2) the monthly discount 
for each LIHEAP “tier” for the Program year; (3) the total amount of assistance provided for the 
Program year; (4) a comparison of the amount distributed versus the amount collected (to 
determine any over‐ or under‐collection) for the program year; (5) the percentage of NIPSCO 
electric customers who are participating; (6) the number of customers that have opted out; (7) the 
number of customer complaints about the Program; and (8) the amount of bad debt over the 
previous calendar year as compared to what is assumed in NIPSCO’s most‐recently approved 
electric base rate case. In addition to funding the funding statistics proposed by NIPSCO, NIPSCO 
should also include reporting metrics concerning Program efficacy on the bill payment 
performance of customers receiving bill credits. 

 E. Conclusion. We do not doubt NIPSCO’s desire to facilitate a low income 
assistance program that will aid its customers least able to pay. CAC’s support of low income 
programs and affordable rates is well documented. NIPSCO’s proposal has the potential to produce 
benefits for many customers. But our analysis of what best serves the public interest must weigh 
the interests of the entirety of the public, not just the recipients of discounted electric bills. As 
potentially beneficial as NIPSCO’s program may be, it does not in this instance outweigh the 
myriad problems caused by NIPSCO’s opt-out enrollment mechanism.  NIPSCO’s request for 
contributing customers to fund over 50% of CIS software upgrades directly benefiting the 
company is equally unreasonable. It is important to remember that success or failure of any low 
income assistance program is not solely dictated buy customer participation. The utility and its 
shareholders always have the ability to provide financial support sufficient to make the program a 
“success”, however the utility defines that term. 

Based on the evidence of record, we therefore find NIPSCO’s “opt-out” mechanism and 
CIS funding proposal are not in the public interest and are hereby denied.  We reject NIPSCO’s 
offer to operate the Program as a “pilot” as that does nothing to cure the public interest concerns 
with the “opt-out” enrollment proposal.  Given the lack of other objections, we also find the 
remainder of NIPSCO’s proposed Program to be reasonable and in the public interest, if it were to 
be funded through a voluntary “opt-in” mechanism. We find NIPSCO’s proposed reporting to be 
a reasonable start point, coupled with our additional requirements above and NIPSCO’s stated 
commitment to work with stakeholders regarding additional reporting. 

IT IS THEREFORE ORDERED BY THE INDIANA UTILITY REGULATORY 
COMMISSION that: 

1. NIPSCO’s proposed “opt out” enrollment mechanism for its Low Income Program 
is denied. NIPSCO’s request for ratepayer funding for any portion of the CIS upgrades is denied. 
NIPSCO’s rebuttal request for approval as a pilot program is denied. All other aspects of the 
proposed Low Income Program are approved as amended by our additional reporting 
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requirements. Should NIPSCO elect to proceed with the approved Low Income Program, it shall 
utilize the “opt in” enrollment mechanism. Only customers that affirmatively notify NIPSCO of 
their desire to participate in the monthly “round up” program will be enrolled. 

2. NIPSCO shall file an annual report each year, beginning after the first year 
disbursements are made under the Program, as described in Finding No. 9.D above, in this Cause. 
Payment performance statistics shall be included in the report and NIPSCO is directed to work 
with interested stakeholders in the development of other metrics and recommendations contained 
in this annual report.  

3. NIPSCO shall be responsible for funding 100% of ant CIS system upgrades and 
maintenance. 

4. This Order shall be effective on and after the date of its approval. 

 

HUSTON, FREEMAN, KREVDA, OBER, AND ZIEGNER CONCUR: 
APPROVED: 
 
I hereby certify that the above is a true 
and correct copy of the Order as approved. 
 
 
______________________________________ 
Dana Kosco,  
Secretary of the Commission 
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