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REPLY ARGUMENT

The Decision below is the first to address the DG Statute, technical legislation
with major impact on Indiana electric utilities and the millions of Hoosiers they serve.
The parties’ dispute presents important questions, in a case of public import, which
this Court should decide. IND. APPELLATE RULE 57(H)(4).

Appellants OUCC et al. don’t challenge this. Instead, they claim the panel
below grasped the pertinent science and technology better than the IURC. Ergo, ap-
pellants say the Court should let stand a ruling that renders the Statute’s key feature
all-but meaningless and defeats the Legislature’s plain intent—which appellants
deem “irrelevant” under their view of the Statute’s “plain language” (Resp. 7).

All this 1s wrong under the record, the Statute, and this Court’s precedent.

I. The IURC Resolved The Dispositive Factual Dispute, Finding That
Vectren’s Meters Measure EDG Precisely As The Statute Requires.

Here as below, appellants insist passim (e.g., Resp. 8) that there is no “factual
dispute over how Vectren’s meters work” or how they calculate “excess distributed
generation” (EDG) under DG Statute Section 5 (IND. CODE § 8-1-40-5). This premise
1s the linchpin of appellants’ case and the Decision below. The record refutes it.

This case centers on a highly technical, intrinsically factual dispute over how
Vectren’s meters work and what they measure. Vectren showed that its meters meas-
ure the “difference” between electricity “supplied by” the utility [Section 5(1)] and
“supplied back” by the customer [Section 5(2)], which is the Statute’s EDG definition.

Appellants said Vectren’s meters measure only the second component.
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The IURC resolved that factual dispute. It found that “OUCC and Intervenors’
position relies upon the testimony of OUCC witness Alvarez,” whom “we find is in-
correct in asserting that the outflow [Vectren]’s meter captures only recognizes Sec-
tion 5(2).” App. II 49 (emphasis added). As the IURC also found, the “evidence shows”
Vectren’s meter “instantaneously nets both components of EDG under Section 5 at
the meter to arrive at EDG. The EDG the meter measures is the difference between
these components, not merely one component.” Id.; see Vectren Pet. 11 (also quoting
IURC findings and evidence). Again, that “difference” is Section 5’s EDG definition.

Appellants ignore these findings. So did the Decision. This disregards this
Court’s command to “uphold findings of fact supported by substantial evidence, which
the court does not reweigh.” Ind. Office of Util. Consumer Counselor v. Duke Energy
Ind., LLC, 183 N.E.3d 266, 2022 WL 713351, *2 (Ind. 2022). It disregards, too, that
an IURC order stands “unless no substantial evidence supports it,” and that a court
“considers only the evidence most favorable to the [agency]’s findings.” N. Ind. Pub.
Serv. Co. v. U.S. Steel Corp., 907 N.E.2d 1012, 1016 (Ind. 2009).

These principles apply with special force on matters the Legislature commits
to IURC expertise. Appellants profess to grasp electrical science and metering tech-
nology better than the IURC. They asked the panel below to credit their claim to
superior technical insight, and substitute its judgment for the agency’s. The panel
accepted the invitation. This Court directs otherwise. “When it comes to technical
expertise, the commission is entitled to great deference, and we will not substitute

our judgment for its.” Duke Energy, 2022 WL 713351, *3.
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I1. The Decision Defeats The DG Statute’s Plain Intent, Which
Reinforces The IURC Reading Of The Statute’s Plain Terms.

Appellants also say the IURC and Vectren are arguing that “policy” and legis-
lative “intent” trump the DG Statute’s “plain language.” Resp. 7, 15-17. Not so. The
IURC applied the plain language of the Statute’s EDG definition, finding that Vec-
tren’s meters measure the “difference” between electricity “supplied by” the utility
[Section 5(1)] and “supplied back” by the customer [Section 5(2)].

The DG Statute’s plain intent simply reinforces the IURC’s application of its
plain language. Under established statutory construction principles (see Vectren Pet.
15), the Statute’s intent shows that appellants’ views, mistakenly embraced below,
would fail even if the Statute’s language were unclear. As Vectren showed (Pet. 18-
20), the Decision perpetuates the net metering retail EDG credit that the Statute
sunsets, and renders the Statute’s new wholesale-based credit all-but meaningless.

Appellants have no credible response. They say the Decision didn’t render the
wholesale-based EDG rate “meaningless” because it didn’t “alter” that rate. Resp. 12.
This misses the point. No one claims the Decision “altered” the new rate; it instead
rendered the rate inapplicable in virtually all circumstances. See Vectren Pet. 19-20.
Appellants don’t dispute that under the Decision, almost all EDG will continue to be
credited at retail rates, just as under the net metering system the Legislature sun-
setted in the Statute. Indeed, this is precisely what appellants want.

Appellants also don’t dispute that the panel’s ruling that EDG must continue

to be measured on a monthly basis perpetuates net metering’s retail credit. Nor can
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appellants defend the panel’s saying that the Legislature “selected” monthly meas-
urement, which in fact was set by IURC rule. See Vectren Pet. 18. So instead, ap-
pellants say the Statute ended net metering for “new customers,” but left it in place
for current ones. Resp. 13 (citing I.C. § 8-1-40-21(a)).

This is beyond misleading. Section 21(a) says net metering stays in effect
“[s]ubject to” other sections, which delineate when and how net metering sunsets for
different customers. See I.C. §§ 8-1-40-10 to -19. Appellants know net metering does
not remain in effect after it sunsets for a customer. They know that, post-sunset, the
Statute replaces net metering’s retail credit with the new wholesale-based credit.
And appellants know that monthly measurement—which the Statute does not “se-
lect” for post-sunset crediting—perpetuates net metering’s retail credit. Again, per-
petuating this retail credit, despite the DG Statute, 1s what appellants want.

CONCLUSION

The Decision misunderstood and misapplied the DG Statute. The panel below
disregarded the IURC’s findings, substituting its own scientific and technical views
for the agency’s. Appellants present no credible defense of this improper result, which
perpetuates the retail EDG credit that appellants prefer, but the Legislature chose
to replace.

The Court should grant transfer and affirm the Commaission.
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