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STATE OF INDIANA Zicgner

INDIANA UTILITY REGULATORY COMMISSION

IN THE MATTER OF THE COMPLAINT OF LONE
OAK SOLAR ENERGY LLC AGAINST THE BOARD
OF COMMISSIONERS AND BOARD OF ZONING
APPEALS OF MADISON COUNTY, INDIANA FOR A
DETERMINATION UNDER INDIANA CODE 88 8-1-2-
54 THROUGH -67, 8-1-2-101, 8-1-2-115, AND
RELATED STATUTES REGARDING THE
UNREASONABLENESS OF THE DECISION OF THE
BOARD OF ZONING APPEALS UNDER THE
COUNTY’S SOLAR ENERGY ZONING ORDINANCE

CAUSE NO. 45793

APPROVED: MAR 22 2023
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ORDER OF THE COMMISSION

Presiding Officers:
David E. Ziegner, Commissioner
Ann Pagonis, Administrative Law Judge

On October 28, 2022, Lone Oak Solar Energy LLC (“Lone Oak”) filed a complaint
petitioning the Indiana Utility Regulatory Commission (“Commission”) to find that the Madison
County Solar Energy Ordinance No. 2017-BC-0-01 (“Ordinance”) passed by the Madison County
Board of Commissioners (“Board”) and the decisions under the Ordinance by the Madison County
Board of Zoning Appeals (“BZA”) are unreasonable pursuant to Ind. Code § 8-1-2-101 and related
statutes.

On November 17, 2022, the Board and the BZA (jointly, “Madison County”) filed an
Answer to Verified Complaint, a Motion to Dismiss Complaint, and a Brief in Support of Motion
to Dismiss with supporting exhibits.

On November 28, 2022, Lone Oak filed a Submission of Amended Verified Complaint
amending its Complaint to include additional statutory authority and a Response to Motion to
Dismiss.

On December 5, 2022, Madison County filed a Reply Brief in Support of Motion to
Dismiss.

On December 12, 2022, Lone Oak filed a Notice of Additional Authority in support of its
Response to the Motion to Dismiss.

Based upon the applicable law and the evidence presented, the Commission now finds:

1. The Parties. Lone Oak is a limited liability company organized and existing under
the laws of the state of Delaware and authorized to do business in Indiana. Lone Oak is a “public
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utility” within the meaning of Ind. Code 88 8-1-2-1 and 8-1-8.5-1 and an “energy utility” within
the meaning of Ind. Code 8§ 8-1-2.5-2. Pursuant to the Commission’s October 29, 2019 Order in
Cause No. 45255 (“45255 Order”), the Commission has declined, with certain limited exceptions,
its jurisdiction over Lone Oak and its construction, operation, and financing of its proposed solar
generation facility in Madison County, Indiana.

Respondent Board is the Madison County Executive pursuant to Ind. Code § 36-2-2-2 for
Madison County, Indiana. Respondent BZA is the Madison County administrative and quasi-
judicial agency vested with the authority granted to county boards of zoning appeals under Ind.
Code ch. 36-7-4.

2. Background. Lone Oak proposes to construct a solar generation facility located in
Madison County, Indiana (“Facility”). In May 2019, Lone Oak obtained a special use permit from
the BZA pursuant to the Ordinance, which establishes solar energy standards in Madison County.
The special use permit required the Facility to be complete and operational by December 31, 2023.
Exhibit C to the Verified Petition.

After receipt of the special use permit and pursuant to Ind. Code 8§ 8-1-2.5-5, Lone Oak
filed a Verified Petition with the Commission on July 8, 2019, requesting that the Commission
decline to exercise its jurisdiction with respect to the construction, ownership, operation of, and
any other activity in connection with the Facility. 45255 Order at 2. Upon consideration of the
evidence presented as to whether the public interest would be served by the Commission declining
to exercise its jurisdiction, in whole or in part, over Lone Oak and its energy services, the
Commission ultimately concluded that declination of its jurisdiction, except in certain limited
areas, was in the public interest. 45255 Order at 11. The Commission retained jurisdiction over
Lone Oak only with respect to certain affiliate transactions, transfers of ownership, financial
assurance requirements, and material changes in the capacity or operation of the Facility. Id. at 8-
11. The Commission also imposed certain reporting requirements. Id.

Regarding local zoning and permitting requirements, the Commission specifically found
that Lone Oak provided “evidence that it has complied or will comply with local zoning and land
use requirements, has or will obtain all construction-related permits, and will not rely on the public
utility exemption from local zoning regulation.” 45255 Order at 4. Consequently, Lone Oak was
prohibited from exercising “an Indiana public utility’s rights, power, and privileges of eminent
domain and of exemption from local zoning, land use requirements, land use ordinances, and
construction-related permits in the operation and construction of the Facility.” Id. at 11.

Lone Oak asserts that due to litigation of the special use permit, the COVID pandemic, and
supply chain issues, it could not meet the Facility completion deadline in the special use permit of
December 31, 2023. Consequently, it sought to modify the condition that accompanied the BZA’s
approval in 2019 of the special use permit to extend the commercial operating date to 2025, which
the BZA denied. Lone Oak filed an appeal of the BZA decision in trial court, which has been
stayed, and this complaint with the Commission. Lone Oak alleges that the BZA’s denial of its
requested extension was unreasonable and requests the Commission find, pursuant to Ind. Code §
8-1-2-101 and other related statutes, that the Ordinance, as applied by the BZA, is unreasonable
and void.



3. Motion to Dismiss. Madison County filed a Motion to Dismiss asserting that the
Commission lacks jurisdiction to grant Lone Oak’s requested relief. Referring to the 45255 Order,
Madison County argues that based on Lone Oak’s commitment to comply with local land use
ordinances, the Commission declined its jurisdiction over Lone Oak and the Facility. Lone Oak
was also prohibited from exercising any exemption from local ordinances. Consequently, Madison
County argues that absent an order from the Commission reasserting jurisdiction over Lone Oak
and its Facility under Ind. Code 8 8-1-2.5-7, the trial court, not the Commission, has jurisdiction
to review local zoning decisions related to Lone Oak.

In its Response, Lone Oak argues that it is not seeking an exemption from local regulation.
Instead, it is seeking a determination that Madison County’s Ordinance, as applied by the BZA in
relation to the Facility’s commercial operation date, is unreasonable. Lone Oak argues that because
the Commission determined it to be a public utility, the Commission’s jurisdiction over Lone Oak
continues based on that public utility status. Consequently, Lone Oak asserts the Commission has
jurisdiction over the dispute without the Commission needing to reassert its jurisdiction.

Madison County, on reply, states that Lone Oak’s arguments concerning whether the
BZA’s decision was unreasonable or otherwise contrary to law go to the merits of the case and do
not address the Commission’s jurisdiction over the dispute. Madison County reiterated that the
plain language of the 45255 Order shows the Commission did not reserve its jurisdiction to rule
on the validity of local land use regulations affecting the construction and operation of Lone Oak’s
Facility and that this case should be dismissed.

4. Commission Discussion_and Findings. In ruling on a motion to dismiss, the
Commission may consider the complaint, motion, and any affidavits or evidence submitted in
reaching its conclusion. Porter Co. Alliance, Cause No. 42526, 2004 WL 2697260 at *2 (IURC
Aug. 18, 2004) (citing GKN Co. v. Magness, 744 N.E.2d 397, 400 (Ind. 2001)). In addition, we
accept the allegations of the complaint as true and consider the pleadings in the light most favorable
to the non-moving party. Id.

Madison County argues that the Commission lacks jurisdiction over Lone Oak’s complaint
because the Commission declined its jurisdiction over such matters in its 45255 Order and absent
the Commission reasserting its jurisdiction pursuant to Ind. Code § 8-1-2.5-7, jurisdiction over
Lone Oak’s complaint is vested in the trial court. For the reasons set forth below, we agree and
find that based on the 45255 Order, the Commission lacks jurisdiction to resolve Lone Oak’s
complaint.

In order to render a valid judgment, a court must have jurisdiction over the subject matter
and jurisdiction over the parties. Johnson v. State, 957 N.E.2d 660 (Ind. Ct. App. 2011). Subject
matter jurisdiction is the power of a court to hear and determine a general class of cases. Matter of
Adoption of H.S., 483 N.E.2d 777 (Ind. Ct. App. 1985). The actions of a court that does not have
subject matter jurisdiction over a case are void and have no effect. Parkview Hospital Inc. v.
American Family Insurance Company, 151 N.E.3d 1218 (Ind. Ct. App. 2020). Personal
jurisdiction refers to a court’s power to impose judgment on a particular person. Boyer v. Smith,
42 N.E.3d 505, 509 (Ind. 2015).



Instead of submitting to the Commission’s plenary jurisdiction over public utilities, Lone
Oak sought, and received, from the Commission an order declining to exercise its jurisdiction over
Lone Oak and its Facility except in limited areas.* Outside of these limited areas, the Commission
does not have subject matter jurisdiction over Lone Oak. The only areas in which the Commission
retained jurisdiction concerned Lone Oak’s affiliate transactions, transfers of ownership, financial
assurance, and material changes in the Facility’s capacity or operation. 45255 Order at 8-11. None
of these areas are involved in Lone Oak’s complaint against Madison County.

Lone Oak argues that because it is a public utility, the Commission retains its jurisdiction
over Lone Oak and the Facility’s operation by virtue of its statutory authority to conduct
investigations and address complaints concerning a public utility’s service, such as that provided
in Ind. Code 8§ 8-1-2-54, 8-1-2-61, 8-1-2-101, and 8-1-2-115. However, Ind. Code § 8-1-2.5-5(a)
authorizes the Commission to “decline to exercise, in whole or in part, its jurisdiction over either
the energy utility or the retail energy service of the energy utility, or both.” Consequently, the
Commission may decline its personal or subject matter jurisdiction, or both, over an energy utility
and its services. The Commission’s 45255 Order declined its jurisdiction over both Lone Oak and
its proposed wholesale energy service except in limited circumstances, which are not at issue here.?
45255 Order at 11. Thus, the Commission lacks jurisdiction to address Lone Oak’s complaint
regarding the reasonableness of the Ordinance or the BZA’s decision. If Lone Oak wants the
Commission to reassert its jurisdiction beyond the areas it retained, then Lone Oak would need to
comply with the statutory process provided in Ind. Code § 8-1-2.5-7.3

Lone Oak also argues that Ind. Code ch 8-1-2.5 is simply a tool for the Commission to use
to regulate public utilities in an alternative manner to traditional utility regulation and not intended
to divest the Commission of all jurisdiction. However, Lone Oak confuses alternative regulation
with declination of jurisdiction. As noted by Madison County, in each of the cases involving Duke
Energy Indiana, LLC (“Duke”) that were cited by Lone Oak, the Commission approved an
alternative regulatory plan under Ind. Code § 8-1-2.5-6 and, when necessary, declined its
jurisdiction under Ind. Code 8 8-1-2.5-5 for the sole, limited purpose of allowing implementation
of the alternative regulatory plan or program offering. See Madison County Reply at 6-7. The
Commission did not decline its jurisdiction over either Duke or its retail energy services as it has
done with Lone Oak’s proposed wholesale energy services and the Facility. Instead, the
Commission retained full jurisdiction over Duke and its retail energy services.

Likewise, Lone Oak’s reliance on Graham Farms, Inc. v. Indianapolis Power & Light Co.,
233 N.E.2d 656 (Ind. 1968) and Duke Energy Ind., LLC v. City of Noblesville, Ind., 200 N.E.3d
935 (Ind. Ct. App. 2022) is misplaced. In both of those cases, the utility and its services were
subject to the Commission’s full jurisdiction. Recognizing that the Commission was created by

! Generally, before commencing construction of electric generating facilities in Indiana, a public utility must obtain
Commission approval through the issuance of a certificate of public convenience and necessity under Ind. Code ch.
8-1-8.5, approval under Ind. Code § 8-1-2-42 of any retail rates and charges for the provision of electric service, and
approval of the terms and conditions of service in accordance with 170 IAC 4-1. To cover the Commission’s cost for
such regulation, public utilities also pay a public utility fee based on its gross revenues. Ind. Code ch. 8-1-6.

2 Lone Oak does not intend, and did not seek approval, to provide retail energy service. 45255 Order at 2, 3 and 11.

3 If the Commission wanted to reassert its jurisdiction over Lone Oak, it would also need to follow the same procedure,
which it has not done.



the General Assembly to regulate public utilities and ensure the provision of reasonably adequate
utility service to the citizens of Indiana, the courts found it reasonable that local regulation yield
to the Commission’s jurisdiction so as to allow the Commission to fulfill its statutory obligations.
However, in this case, the Commission has declined its jurisdiction over Lone Oak and its proposed
provision of wholesale energy services. The Commission did so, at least in part, based on Lone
Oak’s agreement to comply with local zoning and permitting requirements.

Accordingly, we find the Commission lacks jurisdiction over Lone Oak’s complaint and it
should be dismissed.

IT IS THEREFORE ORDERED BY THE INDIANA UTILITY REGULATORY
COMMISSION that:

1. The Motion to Dismiss is GRANTED.
2. The evidentiary hearing scheduled for May 8, 2023, is vacated.
3. This Order shall be effective on and after the date of its approval.

HUSTON, FREEMAN, KREVDA, VELETA, AND ZIEGNER CONCUR:

APPROVED: MAR 22 2023

I hereby certify that the above is a true
and correct copy of the Order as approved.
Digitally signed by
Dana Kosco

Dana Kosco Date: 2023.03.22
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Secretary of the Commission
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