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MUNICTPAL WASTEWATER SERVICE AGREEMENT
BETWEEN THE_ TOWN_OF AUSTIN, INDIANA
AND THE SCOTT COUNTY REGIONAI, SEWER DISTRICT

THIS AGREEMENT, made and entered into this 5th day of

June 1996, by and between the Town of Austin, a

14

municipal corporation in Scott County, Indiana, by and through its
Town Council (hereinafter referred to as "AUSTIN", and the SCOTT
COUNTY REGIONAL SEWER DISTRICT, a municipal corporation in Scott
County, Indiana, by and through its Board of Trustees (hereinafter
referred to as "SCOTT COUNTY")
WITNESSETH THAT:

WHEREAS, SCOTT COUNTY does not have adequate means of
disposing of its wastewater from Scott County; and

WHEREAS, the Town of Austin has a sewage treatment and
disposal facility and is making improvements and additions to said
facility which will have a capacity in excess of that required to
process its own wastewater, and is willing to accept wastewater
from Scott County and process and dispose of the same; and

WHEREAS, SCOTT COUNTY desires to construct and connect the
sewer system from Richie Subdivision of Scott County to the sewage
treatment and disposal facilities of AUSTIN and will transport
wastewater within the jurisdiction of SCOTT COUNTY to the existing
AUSTIN sewer for conveyance to‘and treatment by AUSTIN.

NOW, THEREFORE, it is hereby agreed by and between the
parties hereto that AUSTIN will accept wastewater from SCOTT COUNTY
in an amount of .0703 MGD average dally flow of sewer capacity and

.0703 MGD treatment plant capacity with sewage being pumped to

-1 -
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AUSTIN at the rate of .0703 MGD as herein provided and AUSTIN will
treat the same subject to the following covenants and conditions:

1. INTERCONNECTION. SCOTT COUNTY shall construct a sanitary

sewer and extend a sewer line from the Richie Subdivision northward
to connect to the AUSTIN Sanitary Sewer System at a manhole up-
stream of AUSTIN at the intersection of Booe Road 450N and Bogardus
Road 100E for eventual treatment at thé‘AUSTIN Sewage Treatment
Plant,'all in accordance with pians and specificatidns prepared and
being prepared, approved and being.approved, and in accordance with
the approval of the engineers of the respective parties. The
interconnection point is shown on attached Exhibit "A".

Each of the parties hereto shall obtain all necessary ease-
ments reguired for its construction at its own expense.

‘2. CONSTRUCTION ACCESS BY PARTIES.

A. AUSTIN reserves the right to be present and inspect the
construction of all sewers, laterals, tap-ins, force mains, lift
stations, and appurtenant devices which shall be interconnected to
the AUSTIN Sanitary Sewer System. In such areas the AUSTIN
inspectors shall have full access to all construction areas,
project records, inspection reports, test results and all other
data or documents availlable to inspectors pursuant to the construc-
tion contract documents associated with the SCOTT COUNTY inter-
connection project. Said inspectors shall report their
observations in writing directly to the Project Manager or Project
Engineer employed by SCOTT COUNTY to provide construction

inspection services for the interconnection project. The inspec-
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tions shall not interfere with work being performed by SCOTT
COUNTY.

B. AUSTIN shall have the further right to be present if it
chooses at all future connections, or tap-ins, to that porticn of
the SCOTT COUNTY System which connects to the AUSTIN Sanitary Sewer
System and shall advise SCOTT COUNTY inspectors of its observa-
tions. Inspectors shall not interfere with SCOTT COUNTY employees
or contractors engaged ih'their duties.

3. ACCEPTANCE AND TREATMENT OF SEWAGE.

A. Responsibility for Delivery and transportation. It is

the understanding of the parties that SCOTT COUNTY’S discharge into
the AUSTIN Sewer System will be composed principally of the
effluent from existing and future sanitary sewer systems in the
Richie Subdivision area and connections between that area and the
corporate boundary of the Town of AUSTIN.

SCOTT COUNTY shall be solely responsible for delivery of the
sewage material to the interconnection points. AUSTIN shall be
solely responsible for accepting and treating the sewage material
from the interconnection points.

B. Treatment. AUSTIN shall be solely responsible for the
proper treatment of the sewage materials received from SCOTT COUNTY
in accordance with the requirements of the Department of
Environmental Management and the Environmental Protection Agency.

C. Sewage Materials Acceptable. SCOTT COUNTY shall adopt
and enforce a Sewer Use Ordinance compatible with AUSTIN’S Sewer
Use Ordinance as presently existing or as hereafter adopted, and
amendments thereto, and specifically with any future requifements

— -
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related to Prohibited Industrial Discharges, Strengths of Wastes
Surcharge, and the Rules and Regulations of the Environmental
Protection Agency and the Department of Environmental Management.
It is recognized by SCOTT COUNTY that AUSTIN’S Sewer Use Ordinance
may be amended from time to time so as to change the types of
wastes which may be accepted by AUSTIN. However, prior to passage
of any such amendments( AUSTIN shall give SCOTT COUNTY written
notice of such proposed Ordinanceé. Prior approvallof amendments
to AUSTIN’S Sewer Use Ordinance by IDEM will be obtained, if
required by SCOTT COUNTY.

It is recognized by AUSTIN that said amendments may
necessitate amendments to SCOTT COUNTY’S Sewer Use Ordinance and
the parties agree that AUSTIN will give SCOTT COUNTY at least
ninety (90) days notice prior to the effective date of such
amendments in order to assure that sewage delivered to AUSTIN'S
system complies with the AUSTIN Sewer Use Ordinance.

SCOTT COUNTY agrees to comply with AUSTIN limits on heavy
metal and toxic waste limitations based on the Federal Categorical
Pre-Treatment Standards and to use all necessary precautions and
diligence to exclude heavy metal and toxic waste from wastewater
transported tolAUSTIN.

D. Inflow and Infiltration. SCOTT COUNTY has or will enact

an ordinance which prohibits the introduction of excessive surface
water and groundwater inflow and infiltration into its sewage
system and will otherwise enforce such prohibition.

E. Discovery of unacceptable Material. Upon discovery that

unacceptable sewage materials, as defined above or by said Sewer

-4 -
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Use Ordinance, are being transmitted to AUSTIN through SCOTT
COUNTY'S interconnéction points:

(1) SCOTT COUNTY shall begin corrective action within 48
hours after written notice to SCOTT COUNTY of unacceptable sewage
being transmitted to AUSTIN.

(2) SCOTT COUNTY shall bear all liabilities and costs
which AUSTIN may incur or become exposed to either by the trans-
mission from SCOTT COUNTY of said unécceptable sewage or exercise
of its rights hereunder, including the payment of fines and
penalties imposed under NPDES permit enforcement procedures, and
any damages to the AUSTIN sewage system or treatment plant.

4. MEASUREMENT OF VOILUME.

(A) Flow Meters. SCOTT COUNTY shall install at SCOTT

COUNTY ‘S expense proper and adequate flow metering devices for the
purpose of measuring the guantity of sewage materials delivered to
AUSTIN. Said metering devices shall be constructed in a manner and
in a place acceptable to all parties. It is intended that the flow
metering device shall be installed at the place of interconnection
between the Richie Subdivision sewer and the Town of AUSTIN sewer.
Said metering facilities shall contain one (1) metering
device, or more as later agreed, and the metering device shall be
of a type'and design as mutually approved by the engineers or
governing bodies of both parties hereto. Such device shall be
subject to the inspection, testing, and approval of each party at
all times. For these purposes, and for the purpose of reading and
recording data from said meter, each party shall at all times have
complete and free access to said metering point and device; and

-5—
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SCOTT COUNTY shall have the right to be present at any inspection
of the metering device by AUSTIN after being given 24-hour notice
of such inspection by AUSTIN.

SCOTT COUNTY shall be responsible for all the expenses
incurred in the maintenance and repair of the metering devices,
including the costs of énnual recalibration and testing. Cali-
bration of such metering equipment shall be performed not less than
once every twelve (12) months or at the requestiof eifher‘party.
Costs of recalibration ddne at the request of either party shall be
paid by the requesting party. A meter registering not more than
five percent (5%) above or below the test result at full scale
shall be deemed to be;accurate. The previous readings of any meter
disclosed by test to be inaccurate shall be corrected for the two
(2) months previous to such test‘in accordance with the percentage
of inaccuracy found by such tests. If any meter fails to register
for any month, the amount of wastewater treated during such month
shall be deemed to be the amount of wastewater treated in the month
immediately prior to the failure.

If a meter is out of service for more than fifteen days,
SCOTT COUNTY shall arrange for installation at its expense of a
temporary flow metering device.

(B) Sampling devices. Sampling devices which are capable of
providing a flow proportiocnal twenty-four (24) hour composite
sample taken hourly may be installed and maintained by AUSTIN at
the interconnection point. The location of such sampling devices
and specifications thereof shall be subject to the recommendations
of the engineers of AUSTIN and SCOTT COUNTY. Composite twenty-four

—_ -
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(24) hour sampling may be conducted by AUSTIN on pH, suspended
solids, BOD, phosphorous and ammonia nitrogen at the minimum, of
thirty (30) day intervals at the interconnection point. Metal ions
and other parameters shall be analyzed at a freguency sufficient to
satisfy the Department of Environmental Management and the United
States Environmental Protection Agency regulations, but no less
frequently than annually.

AUSTIN shall be responsible for any expenses incurred for
sampling, analysis and reporting of the parameters tested by
VAUSTIN.

Material samples as received from the sampling devices shall
be available immediately to both AUSTIN and SCOTT COUNTY. The
results of testing samples shall be forwarded by either party to
the other upon completion of testing.

(C) Reporting. AUSTIN agrees to report to SCOTT COUNTY once
each month, before the 15th day of the month, when sampled, the
characteristics of the discharge of sewage into the AUSTIN system
determined'by such sample. In addition, on the first day of each
month AUSTIN shall report to SCOTT COUNTY the volume of discharge
into the AUSTIN system during the preceding month.

5. COST OF TREATMENT. SCOTT COUNTY agrees to pay AUSTIN for

treatment of sewage flow received at the interconnection point both
in respect to volume and composition of such flow as such elements
are defined in the Sewer Use Ordinance of the Town of AUSTIN. The
total cost of Treatment shall be the sum of Strength of Waste
Surcharge, Volume Surcharge, and a proportionate share of the

operation and maintenance expenses of the AUSTIN wastewater treat-

—] -
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ment plant, as identified below. "Strength of Waste Surcharge", as
used herein, shall be as established in subparagraph 5.B herein-
after. The rates charged SCOTT COUNTY will be subject to review
annually by either AUSTIN or SCOTT COUNTY, and will be based on the
following cost of service components:

A. Operation & Maintenance Costs; Payment on Equipment.

Payment shall commence on the date AUSTIN first accepts wastewater
for treatment from SCOTT COUNTY or any mutually agreeable date,
with said date to be endorsed by Addenda to this Agreement and
signed by both parties. SCOTT COUNTY shall pay tc AUSTIN for the
treatment of wastewater from SCOTT COUNTY an amount as determined
in Exhibit "B" hereof, "Calculation of Wholesale Rate for Operation
and Maintaining Costs" to be completed and computed prior to
connection. This rate shall be reviewed at the election of either
party hereto upon written notice and request to the other, not more
than annually nor less than every two (2) years, and shall be
adjusted according to methods, conditions, and circumstances exist-
ing at the time of any such adjustment, taking into account the
rate setting methodology of the AUSTIN Sewer User Chaige System.

At the time of such adjustment of review, AUSTIN shali provide to
SCOTT COUNTY a verified statement:detailing the calculation of the
rate based upon the previous calendar year’s operation and
maintenance expense recorded by AUSTIN. That rate so determined
shall be accepted by SCOTT COUNTY, subject to right of review, and
shall be paid by SCOTT COUNTY to AUSTIN until modified again, as
herein provided. However, at each said time SCOTT COUNTY shall

have the opportunity to examine any biennial rate review reports

-8-—
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produced by AUSTIN and the books and records of AUSTIN pertaining
to the costs which determine said figure. At such time, i1f SCOTT
COUNTY, after such inspection, does not agree with the figures of
AUSTIN, it may submit any difference to a court of competent juris-
diction, or.to arbitration if mutually agreed upon by the parties.

The newer rate shall be deferred until SCOTT COUNTY shall
have a reasonable time, not exceeding 90 days, to amend its
ordinance to pass said incfease on to SCOTT COUNTY’S customers and
while any pending appeal of the rate is being prosecuted.
| The monthly charge for operation and maintenance shall be
determined by multiplying the number of gallons of wastewater
accepted from SCOTT COUNTY as shown by said meter times the rate
calculated.

AUSTIN shall, once each month, following the submission of
the reports and data as heretofore provided in this Agreement,
invoice SCOTT COUNTY for such operation and maintenance charges,
and such amount shall be due from SCOTT COUNTY to AUSTIN on the
20th day following mailing of such invoice to SCOTT COUNTY.

AUSTIN shall give SCOTT COUNTY once each six monthé a report
on the current status of its User Charge System and changes thereto
since the last such report.

B. Strength of Waste Surcharge. SCOTT COUNTY shall be sub-

ject to the same surcharges for excessive loading as AUSTIN’S
customers, which will be in addition to charges for operation and
maintenance. In the event sewage is received by AUSTIN from SCOTT
COUNTY in excess of normal domestic loadings of 300 mg/l BODS, 300
mg/1 suspended solids, and 40 mg/l ammonia nitrogen and lOlmg/l

-9 -
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phosphorous, as presently established by this Agreement, then SCOTT
COUNTY shall pay to AUSTIN the rate per pound as established in
attached Exhibit "D". In the event of future changes in the cost
of treatment of suspended solids, BOD, ammonia nitrogen and
phosphorous based upon studies in conformity with EPA requirements,
SCOTT COUNTY shall be subject to such increased or decreased
charges for excessive pollutants. In the event that future charges
are made for other excessive pollutants received by AUSTIN and such
charges are uniformly applied throughouf the AUSTIN service érea,
then SCOTT COUNTY shall be subject to such charges.

C. Volume Surcharge. In the event AUSTIN is required to

accept sewage from SCOTT COUNTY in volumes of flow which average
more than 70,300 gallons per day but less than or equal to 140,600
gallons per day for any thirty (30) day period (hereafter called
"qualifying period"), then an additional treatment plant capital
surcharge (hereinafter called "volume surcharge"), will be paid to
AUSTIN by SCOTT COUNTY, subjéct to the following particulars:

(1) The surcharge will be paid in addition to all other
charges herein provided. The formula for assessment of the
surcharge shall be as follows:

(2) The surcharge shall be computed within thirty days of
the end of the first year of this agreement and shall apply for
only that year. Each subsequent year shall involve a computation
for a possible surcharge based on the formula in Section (1).

D. Reservation of capacity.

It is agreed that at the commencement of this Agreement, .075
MGD of capacity in the AUSTIN sewer system and .075 MGD of the 1.&

.m,lo..a
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MGD design capacity of AUSTIN’S expanded wastewater treatment
facility is reserved for SCOTT COUNTY for the average daily flow.

In the event that the average flow from SCOTT COUNTY exceeds
the flow planned for in the original design, renegotiation of
various sections of this agreement shall be undertaken.

In the event SCOTT COUNTY requires additional capacity and
cannot acquire such capacity from AUSTIN, SCOTT COUNTY shall have
the right at its own expense to construct its own wastewater
treatment facilities, or the parties may negotiate terms and costs
of expansion of the AUSTIN treatment facility.

6. RATE_COVENANTS. AUSTIN and SCOTT COUNTY shall institute,

maintain and enforce a system of user rates and charges in accord-
ance with the guidelines of the Environmental Protection Agency and
other state and federal agencies and shall provide evidence of
continuing compliance therewith to the other party, to the EPA, and
to any other agencies as may be required by said agency
regulations.

AUSTIN and SCOTT COUNTY shall each adopt and enforce
ordinances providing for rates, rules and regulations, and use of
their sewage systems which are in conformity with similar require-
ments adopted and enforced by the other party in order to maintain
the integrity of the AUSTIN treatment plant and sewer syétem and to
permit each party, on a continuing basis, to be awarded grants or
loans from the State of Indiana and from the Environmental Protec-
tion Agency and other governmental agencies which may in the future
offer grants or loans incident to the treatment and collection of
sewage.

._ll._
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7. BILLING. AUSTIN will have the responsibility of reading
the flow metering devices and billing SCOTT COUNTY appropriately.
SCOTT COUNTY shall have the right to verify the date, billing,
meter reading, and sampling as to the quantity and the quality of
wastewater and shall be given reasonable notice by AUSTIN of
AUSTIN’S intent to perform meter readings and samplings.

8. REMEDIES IN THE EVENT OF DEFAULT. In the event that
either party shéll default (except for failure to make any required
payment) hereunder and said default is not cured within thirty (30)
days written notice of same, or, in the event said default is not
of a type that can be cured within thirty (30) days, if either
party is not proceeding with due diligence to cure said default
within thirty (30) days written notice of same, or if either party
shall fail to make any payment due herein within thirty (30) days
after said payment is due either party (no notice being necessary
in the event of nonpayment), then either party may apply to any
court for appropriate relief.

In the event a declaration of default is disputed by the
alleged defaulting party such dispute shall be negotiated by a
representative of each party. However, if the representative
cannot reach a decision that is mutually satisfactory to the
parties, the parties shall seek a determination by arbitration if
mutually agreed, or by proceeding in the Scott Circuit Court;

9. "TERM OF AGREEMENT. This Agreement shall become effective
on the date executed by the parties and shall continue for a period
of twenty~five (25) years thereafter or until all bonds issued by
either party to finance the construction of their sewer and sewage

-12-
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disposal system are paid in full, whichever period is longer.

This Agreement shall continue in full force and effect for an
indeterminate number of additional five (5) year terms after the
initial twenty-five (25) year term subject to the same terms and
conditions, unless either of the parties hereto shall notify the
other in writing of intention to terminate the same at least
thirty-six (36) months prior to the expiration of the original term
or any additional five (5) year term. The partieé may then desire
to renegotiate the terms hereof by reason of governmental changes
or requirements, changes in physical conditions, rates, costs, or
expenses of any kind. Any such renegotiation shall reflect, in
good faith, changes in terms and conditions based on the reasons
hereinabove set forth. It is also understood and agreed that this
Agreement may be subject to the approval of the Department of
Environmental Management, the Environmental Protection Agency, and
any other regulatory agency as may be required. In the event any
of these agencies having jurisdiction do not approve this Agreement
in its entirety, this Agreement shall have no force and effect. 1In
addition, neither party shall be bound until currently planned con-
struction is completed and certificates of completion are issued by
the respective engineers. At the appropriate time, the parties
shall execute an addendum to this Agreement attesting to approval
of the Exhibits hereto and the commencement of terms of this
Agreement.

10. SERVICE AREAS. The parties agree that the planning and

service areas for each party are reflected upon the map attached
hereto as Exhibit "¢" and may be changed by agreement of the

...13_.
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parties. Unless a planning and service area 1s changed by agree-
ment of the parties, neither party shall infringe on the other
party’s planning and service area. SCOTT COUNTY agrees not to
object to AUSTIN’S attempts to annex territory adjacent to said
sewer line which is agreed to be constructed herein.

If AUSTIN annexes territory served by SCOTT COUNTY’S.sewer
line, AUSTIN agrees to purchase the sewer line in the territory
annexed at a price and on terms to be negotiated by the pafties.
After annexation, AUSTIN shall assume operational and maintenance
expenses of the sewer line within the annexed territory.

11. SUCCESSORS AND ASSIGNS. This Agreement is expressly

made binding upon the successors and assigns of the parties hereto.

12. ATTORNEY FEES AND PROFESSIONAL FEES. Any reimburse-

ments or recoveries by one party hereto against the other party
after a breach or an event of default not cured within thirty (30)
days of notice of same shall include engineer’s fees, accountant’s
fees, court costs and attorney’s fees.

13. SEVERABILITY. The parties agree that in the event any
provision of this Agreement is later declared unenforceable by any
regulatory agency exercising its appropriate authority, after hav-
ing been initially approved, or by a court of competent jurisdic-
tion, thé remainder of the Agreement shall remain in full force and
effect and the failing provision shall be amended by good faith
negotiations between the parties to cure any such defect.

14. NOTICES. Any noctices required or desired to be given
under this Agreement may be served personally or by mail. Any

notice given by mail shall be deemed to have been served upon

...lA_.



-Case 4:21-cv-00148-JMS-DML  Document 1-3 Filed 09/08/21 Page 17 of 21 PagelD #: 64

certified mailing, return receipt requested, postage prepaid,
addressed to the party to be served at the last address filed by
such party with the other party. At the date of the execution of
this Agreement AUSTIN’S address is Town Hall, 80 West Main Street,
Austin, Indiana 47102, Attention of the Clerk-Treasurer; and SCOTT
COUNTY’S address is Scott County Regional Sewer District,qéggé;JZL
@ﬁaa£é23§§”" ZﬁﬁZZf) , Scottsburg, Indiana 47170.

IN WITNESS WHEREOF, the parties have executed this Agreement

effective this _5th _ day of June , 1996.

TOWN OF AUSTIN, INDIANA SCOTT COUNTY REGIONAL
SEWER DISTRICT

XZ:W GWLN BY:W
Langy

cIntosh LarerBower

BY: ﬁ/yﬁm,%u ”/z 01 BY: L) 2 De SN
) e W. wle Jr. Wanda Erb
Eyﬁ j 2z ‘%MM /W/@Z

Rick sSebastian Sharon Mlady

ITS TOWN COUNCIL BY: Cf?
CRoy E. Bush

BY: :nyk. ,ii;gﬁhmﬁ

(Joe Gibson

ITS BOARD OF TRUSTEES

ATT?%ZZ%{ ATTEST:
;ﬂf(:g?.(ézgj,aua/ KL)Clﬂg%k/ /lecfji*
Clara/Adkins, Clerk-Treasurer Wanda Erb, Secret%ry

DATED:%,M /4/ 1996. DATED: 1996.

_.15...



A ) . LT s S Coy . o, ‘ . '
C'a?se,4.2.1 cv 0014‘8 ,JI\/ILS@QME Docdn t_&B}_'ﬁPed 09/08/21 - Page 1.8 of 21.PagelD #: 65 |
. :

. Efr e r :
d‘l:“ /T\D‘!‘( \F'\l;

«0 e Oulc‘- . . —"

S _::.'...‘ ;ﬁ - ‘-.; . L - D TAN
SR . L. (N -;l“"-_ T ... . % .
‘ . i : L . ,...- . B . . .?\A
L g . — -
: / ey - ’%‘V'/ Austin Coee N — %‘S‘c
—1 o T S ] 4
i coar o N
R N 1 . 1 o ) .
' Stucker T % o“qi X\ - New Fronkfart?, - .
R ﬁ”*—- “ \ . ! r A ‘l Iy - s

&8 E“T ,,."%_,.Jy‘,‘ s amm'%j
1ohh

G
( =/ : f ﬂ"i&?ﬁ_{ \:L'/ xl\\ /¢&= et
== - S{ A/ Ascorsaune » | W

[ﬂ Ty .‘Y’A w "‘K \W woaes @}\A/L/
T N2 |

*,o)
=
T

) —17 ‘,’g «__=° /
R AV /4N PR ELE
Geota o ,T%s(lr o \ N ‘ L"ing:n\_.,:'
o S?*_ VAR YA “ . . | ! _ ".l |
AL EAr .
/jq’ . . __/J( : \\é, -, k
| = {g] if

Narth Fork of ) Nabb
Siiver Creex .

AN i e

A 5 - e
) / N ?,‘qr_ . Underwoqag
— I

) .,  CLARK

COUNTY

E < /4 - X—f ﬁ}&rwnﬁu‘.;




Case 4:21-cv-00148-IMS-DML  Document 1-3  Filed 09/08/21 Page 19 of 21 PagelD #: 66
EXHIBIT B

TOWN OF AUSTIN, INDIANA
AND :
SCOTT COUNTY REGIONAL SEWER DISTRICT

SCHEDULE OF SEWAGE RATES AND CHARGES

For the transportation and treatment of sanitary sewer wastewater generated by the $cott
County Regional Sewer District (SCRSD), the SCRSD shall pay the Town of Austin,
Indiana (Town) in accordance with the following schedule and charges.

The SCRSD will pay the minimum monthly charge in accordance with the Town’§
Schedule of Sewage Rates and Charges, multiplied by 130%, for e_ach single farnily
dwelling unit connected to the SCRSD collection system. The minimum monthly charge
will permit the SCRSD to discharge to the Town a total of 2,500 gallons per month for
each unit connected to the SCRSD system. Total monthly flows from the SCRSD system
greater than the 2,500 gallons per month per unit shatl result in an additional charge .
which shall be calculated by multipiying the total additional flow (in 1,000 gallon units)
times the Town’s current rate per 1,000 gallons for flows over 120,000 gallons per
month.

The following table presents sample charges based on the Town’s current 31.1(_1
possible future rate schedule. The table is based an 54 units (Richie Subdivision)

being connected to the SCRSD system.

Rate Number Flow per Total Flow  Minimum Monthly Charge per 1,000
Structure  of Units  Unit(gallons (gallons per Charge gallons above
per manth) month) 135,000 (54x2500)
gallons per month
Current 54 2,500 135,000 ($9.10X54%1.3) (31.61X1.3)
=3638.82 = $2.09
Future 54 2,500 135,000 (317.00X54X1.3) (2.09X1.87)
=$1,193.40 =$3.91

The Scott County Regional Sewer District shall pay a Tap on fee
of $12,500 payable $2,500.00 after the first year of service and
annual installments of $2,500.00 on each anniversary date until
paid.

The Scott County Regional Sewer District shall provide their
proportionate share of repair and maintenance on the Hardy Lake
sewer line serving Richie Subdivision based on percentage of flow.
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EXHIBIT "p"

Additional charges for treating atronger—than-normal
domestic waste ghall be made on the following basis:

(a)

(b)

(1)

(2)

(1)

Rate Surcharge Based Upon Suspended Solids

There"shall be an additional charge of $.11 per

pound of suspended solids for suspended sollds

;;ciéved in excess of 300 milligrams per liter of
uld.

Rate Surcharge Based Upon BOD

There shall“be an additional charge of $.11 per

pound of biochemical oxygen demand for BOD

Eici§VEd in excess of 300 milligrams per liter of
uid.

Rate Surcharpge Baged Upon NH3N

There shall be an additional charge of $.32 per
pound of nitrogen for NH3N raceived in excess of
40 milligrams per liter of fluid.

The determination of Suspended Solids and five-day
Biochemical Oxygen Demand contained in the waste shall
Pe in accordance with the current addition of
Standard Methods for the Examination of Water, Sewage
and Industrial Wastes”™, as written by the American
Public Health Association, the American Water Works
Association and the Water Pollution Control Federation.
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Houston Robert L. Houston, IIT
4 rhouston@htllawyers.com
Thompson
. Kerry L. Thompson
and LeWISI PC kthompson@htllawyers.com

ATTORNEYS AT LAW

Jennifer D. Lewis
jlewis@htllawyers.com

. Joshua A. Stigdon
April 16, 2021 jstigdon@htllawyers.com

Tinisha Bowles-Densford

tdensford@htllawyers.com

Thomas. E. Scifres, PF . Christa West

43 Public Square, Suite 103 cwest@htllawyers.com
Salem: Indiana 47167

Re: City of Scottsburg — Scott County Regional Sewer District
Dear Tom:

This Letter sets forth the proposal of the City of Scottsburg to resolve boundary and building issues now
existing between the City and the Scott County Regional Sewer District. We ail recognize that resolution
of these issues is critical to the future growth of the City of Scottsburg and the ability to serve at a
reasonable cost the customers of the City Sewage Utility, including the present customers of the Sewer
District. The partnership of the City and Sewer District began with the Municipal Wastewater Service
Agreement dated November 11, 1988, which at that time anticipated allowing persons outside the City
boundary to the west of the City boundary to discharge sewage into the City collector lines. That
Agreement was amended on December 12, 1995, to extend the original term of the Agreement from 25
years to 40 years so the expiration is now November 11, 2028. As everybody recognizes, certain terms of
that Agreement have not been followed from the date of inception. In particular, the City has installed
infrastructure and served customers west of the City within the City boundary that could be construed to
be within the service territory of the Sewer District. Also, the Flow Meters required to be installed by the
Sewer District under terms of the Agreement so that an accurate measure of the flow into the City sewage
system from the Sewer District and appropriate billing made for that flow were never installed by the
Sewer District. Flow Meters were installed by the City in 2020.

After the sewage flow into the City’s system began to be measured by the Flow Meters in Spring 2020, it
was discovered to the surprise of the City, and probably to the surprise of the Sewer District, the flow to
the City is well over two times the amount of gallonage that is being billed to the Sewer District by the
City. Thus, for decades the City has been treating millions of gallons of sewage per year in excess of the
billings to the Sewer District. A record of Flow Meter billings and payments by the Sewer District from
July, 2020 to date is enclosed. As you can see, if the Sewer District is to pay based upon Flow Meter
billings, the balance due the City for the bills from August 1, 2020 through February 1, 2021, for usage July
2020 through January 2021, is $112,171.75.

You are also aware that the City is in the final stages of beginning construction of a remodeled Sewer
Plant. The City is doing everything possible to avoid any rate increase related to that construction. At the
present time, there is no assumption that rates will increase because of the Sewer Plant construction, so
a rate adjustment based upon that project alone appears unlikely and unnecessary. The mayor and staff
of the City have made great efforts to ensure that the sewer plant construction is done in a cost-effective
manner in order to avoid a rate increase. The mayor is concerned, and rightfully so, that some citizens of
Scottshurg are paying a substantially higher rate for sewage service if they are served by the Sewer

EXHIBIT 4

Houston, Thompson and Lewis, rc —

39 Past Wardell Strect | Seettsburg, INGETI70 1 hilfawverscom ¢ Phoner 3127323920 1 Paxe 812732008y



Case 4:21-cv-00148-JMS-DML  Document 1-4 Filed 09/08/21 Page 2 of 3 PagelD #: 70

Thomas E. Scifres
April 16, 2021
Page Two

District. It should be the goal of both the City and the District that all sewer customers are served
efficiently and with as low billing rate as possible, and under present circumstances that lower billing rate
is only available to City customers.

The City also has concerns that the District has not been able to resolve its dispute with Michael Guthrie
or Guthrie Development Group regarding ownership and maintenance of the sewer lines serving
customers on Westavia Bivd. and Willowshore Drive. The Sewer District has always taken the position
that it does not own those lines so it has no maintenance responsibilities. There are maintenance issues
that have existed for years and remain unresolved. The inability of the District to respond to emergency
issues, such as the lift station backup that occurred in 2020, is an obvious concern. Even though the
customers affected were District customers, those persons are citizens of the City and look to the City for
assistance when necessary. In that particular situation, the Sewer District again reiterated that it did not
own the lines and the lift station backup was not its responsibility.

With these facts in.mind, the City proposes the following as a resolution of present territory and billing
issues that the City believes is in the best interests of all sewer utility users:

1. The City will forgive the outstanding balances based on Flow Meter billings to date. The District
will pay the balances due based upon water usage through the billing period ending June 30, 2021. ifa
new agreement is not in place prior to that time the District will begin paying based upon flow meter
readings as of July 1, 2021, until a new agreement is in effect.

2. The City will begin serving all areas within present City boundaries and all customers using sewer
services within the City boundaries will become customers of the City of Scottsburg. The City will take
ownership of the lines in dispute between the Sewer District and Michael Guthrie.

3. The City will also begin serving all present sewer customers of the Sewer District in the area west
of the city boundaries and the area south of the city boundaries, so this includes the areas commonly
referred to as the Hosea Addition, the Berna Addition, and Vienna. These customers will receive bills based
upon the City Sewer Rate Ordinance. The City will take ownership of the sewer lines and appurtenances
and be responsible for future maintenance and repair of the sewer lines and appurtenances.

4. The city will have future territorial jurisdiction for sewer service within four (4) miles of the City
Boundaries in accordance with IC 36-9-2-18.

5. The City understands there is some outstanding debt owed by the Sewer District. The numbers
are not exact, but the understanding is that approximately $150,000 is owed to Rural Development and
approximately $700,000 is owed on a loan from the State Revolving Fund (SRF). The City also understands
that the Sewer District has several hundred thousand dollars of cash on hand. If these numbers are
correct, the City will assume the debt owing to SRF and the Sewer District will pay off the loan owed to
Rural Development.
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6. The City will also take ownership of the Lexington, Indiana sewer treatment plant and those
customers WiH become City of Scottsburg customers for purposes of billing and maintenance.

7. The Mumcnpal Wastewater Service Agreement between the City and the Sewer District that is

‘ presently scheduled to explre in 2028, will be amended to include these terms of agreement. Previously
the City has given notice-to-the Sewer District that the Service Agreement will not be renewed when it
expires, and this letter reaffirms that intention.

“There are obvious benefits'ta residents now on the Sewer District system, including reliability of future
maintenance, resolving the Guthrie dispute, and, most of all, much lower sewer bills. Since service to the
public should be the ultimate goal of the Sewer District and the City, it is hard to imagine any viable
argument or reasonfor not'bringing all customers into the City system.

As the Sewer District has recehtly been made aware, in at least one circumstance, a developer will not
proceed if the proposed subdivision development is not on the City system. Growth and economic
development of both the City and County will be enhanced by having the City serve all customers within
the city boundaries, existing customers now on the Sewer District collection lines, and future customers
for developments within 4 miles of the City boundaries. That should be the goal of both the Sewer District
and the City.

Since making these changes to past practices and the past Agreement will require approval by the Sewer
District Board and the City Council and Board of Public Works and Safety, the representatives of the Sewer
District and representatives of the City will agree to formalize the proposed changes and present them to
the respective governing bodies for approval in as timely manner as possible.

The City looks forward to discussing resolution of the issues with the Sewer District and intends that any
resolution be for the benefit of present and future users of the Scottsburg Sewage System. Please respond

to this proposal within thirty days of date of this letter.

Sincerely,

HOUSTON, THOMBSON and LEWIS, PC

KT/dm!

Sent by email to Thomas@salemattys.com and by U.S. mail
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INDIANA UTILITY

REGULATORY COMMISSION STATE OF INDIANA

INDIANA UTILITY REGULATORY COMMISSION

JOINT PETITION OF THE CITY OF
SCOTTSBURG, INDIANA AND THE CITY OF
AUSTIN, INDIANA (“JOINT PETITIONERS”)
FOR APPROVAL OF JOINT PETITIONERS’

)

)

)  CAUSE NO. 45603

)
REGULATORY ORDINANCES )

)

)

)

)

)

ESTABLISHING EXCLUSIVE SANITARY
SEWAGE SERVICE AREAS AND
REGULATING THE  FURNISHING OF
SANITARY SEWAGE SERVICE THEREIN
PURSUANT TO IND. CODE § 8-1.5-6-1 ET SEQ.

JOINT PETITION

Pursuant to Indiana Code § 8-1.5-6-9, the City of Scottsburg, Indiana (“Scottsburg”) and
the City of Austin, Indiana (“Austin”) (collectively, the “Joint Petitioners”), by counsel,
respectfully petition the Indiana Utility Regulatory Commission (“Commission”) for approval of
Joint Petitioners’ regulatory ordinances establishing exclusive Sanitary Sewage Service Areas
(as defined herein) and regulating the furnishing of sanitary sewage service in the Areas. In

support of this Joint Petition, Joint Petitioners state:

L. Scottsburg is a municipality which owns and operates plant and equipment for the
collection and treatment of sanitary sewage pursuant to Indiana Code ch. 36-9-23 (the
“Scottsburg Sewer Utility”).  Scottsburg provides sanitary sewage service to the public
throughout the corporate limits of Scottsburg and to various customers outside the corporate

Himuits.

2. Austin 1s a municipality which owns and operates plant and equipment for the

collection and treatment of sanitary sewage pursuant to Indiana Code ch. 36-9-23 (the “Austin

EXHIBIT 5
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Sewer Utility”). Austin provides sanitary sewage service to the public throughout the corporate

limits of Austin and to various customers outside the corporate limits.

3. On or about July 26, 2021, Scottsburg adopted Ordinance No. 2021-14
establishing regulation pursuant to Indiana Code §§ 36-9-2-16 and -18 of sanitary sewage service
throughout Scottsburg and throughout the area within four (4) miles surrounding the corporate
limits of Scottsburg, but not including the areas agreed upon with Joint Petitioner City of Austin
(such territory collectively the “Scottsburg Sanitary Sewage Service Area”). Austin adopted its
own regulatory ordinance on August 10, 2021 establishing the “Austin Sanitary Sewage Service
Area,” which includes all territory within the corporate boundaries of Austin and certain territory
outside the City but within four (4) miles surrounding the corporate boundaries, but not including
the areas agreed upon with Joint Petitioner City of Scottsburg (the “Austin Sanitary Sewage
Service Area” and together with the “Scottsburg Sanitary Sewage Service Area,” collectively,

the “Areas”). The Ordinances adopted by Scottsburg and Austin are substantially the same, and

copies of said Ordinances are attached hereto as Exhibit A and Exhibit B, respectively. Maps
depicting the Areas are attached to each Ordinance. While the Ordinances purport to extend four
(4) miles from the corporate limits in all directions, their application is limited to Scott County

pursuant to Ind. Code § 36-1-3-9(c)(2).

4. The Ordinances regulate sewer utility service within both the corporate
boundaries of Joint Petitioners and within the regulated territory four (4) miles outside of Joint
Petitioners’ corporate boundaries. Pursuant to Ind. Code § 8-1.5-6-9, the Commission has
jurisdiction over the Ordinances and all issues presented therein, including those issues involving
sewer utility service within Joint Petitioners’ corporate boundaries, as well as the authority to

resolve all issues presented in this Joint Petition. Ind. Code § 8-1.5-6-9(a) applies if: “(1) a
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municipality adopts a regulatory ordinance after December 31, 2012; and (2) a utility owned by
the municipality does not, or is not eligible to, file a wholesale sewage petition.” Both
requirements are satisfied in this case, and thus, Ind. Code § 8-1.5-6-9(c) provides that “after
notice and hearing, the commission shall issue an order resolving all issues presented in [this
joint petition], including the enforceability of the regulatory ordinance in a manner that the

commission determines is in the public interest.”

5. Scottsburg and Austin are the only municipalities located in Scott County.
Paragraph 9 of the Ordinances adopted by Joint Petitioners include mirror provisions exempting
the other municipality’s exclusive territory from the enforcement and requirements of the
Ordinance. In any area where the Scottsburg Sanitary Sewage Service Area and the Austin
Sanitary Sewage Service Area overlap, the Ordinances provide that Joint Petitioners will enter
into a separate agreement for service within the overlapping area. Such an agreement would be
entered when there is a request for service. Further, a Regional Sewage District organized
pursuant to Ind. Code 13-26 operates within and outside the corporate limits of Scottsburg and
Austin. Paragraph 9 of the Ordinances provides that a sewer utility providing services within the
Areas as of the effective date of the Ordinances may continue to provide service to its existing
customers and to future customers located where it makes service available, provided the sewer
utility complies with the other terms of the Ordinances. Joint Petitioners have caused a copy of
this Joint Petition to be mailed to the Regional Sewer District. Besides the Regional Sewer

District, there are no utilities actually or potentially affected by the Ordinance.

6. Each of the Scottsburg Sewer Utility and the Austin Sewer Ultility is a “municipal

utility”; each of the Ordinances is a “regulatory ordinance”; and the territory outside the City of



Case 4:21-cv-00148-JMS-DML  Document 1-5 Filed 09/08/21 Page 4 of 28 PagelD #: 75

Scottsburg and the City of Austin and covered by the Ordinances is each a “regulated territory”

as those terms are defined in Indiana Code § 8-1.5-6-1 through 3.

7. Both Scottsburg and Austin propose to continue charging its existing rates and
charges for its service to be provided in the Areas until such time as said rates are lawfully
changed. A schedule of Joint Petitioners’ respective rates is attached hereto as Exhibit C. There

are no pending administrative or judicial proceedings involving the Ordinances.

8. Joint Petitioners consider Indiana Code § 8-1.5-6-9 to be relevant to the subject

matter of this proceeding.

9. Joint Petitioners are represented by counsel as reflected below, and request
service of all petitions, motions, reports, testimony, exhibits, or objections of any kind to be
served upon Joint Petitioners’ counsel of record:

Nicholas K. Kile, Attorney No. 15203-53
Hillary J. Close, Attorney No. 25104-49
Lauren M. Box, Attorney No. 32521-49
Barnes & Thornburg LLP

11 South Meridian Street

Indianapolis, Indiana 46204

Telephone: (317)231-7768

Facsimile: (317)231-7433

Kile Email: nicholas.kile@btlaw.com
Close Email; hillary.close@btlaw.com
Box Email: Jauren.box@btlaw.com

10. Joint Petitioners intend to file their case-in-chief within thirty (30) days of the
filing of this Joint Petition, at which time Joint Petitioners believe the Commission’s three
hundred (300) day timeline set forth under Ind. Code § 8-1.5-6 would commence. Joint
Petitioners will work with both the Oftice of the Utility Consumer Counselor and the Regional
Sewage District on a proposed procedural schedule and will file a proposed schedule within

thirty (30) days of the filing of this Joint Petition.
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WHEREFORE, Joint Petitioners respectfully request the Commission conduct an

evidentiary hearing and thereafter issue an order:

(1) Approving the regulatory ordinances;

(2) Granting all other relief appropriate in the premises.

Dated this 26th day of August, 2021.

Respectfully submitted,

W

Nicholas K. Kile, Attorney No. 15203-53
Hillary J. Close, Attorney No. 25104-49
Lauren M. Box, Attorney No. 32521-49
BARNES & THORNBURG LLP

11 South Meridian Street

Indianapolis, Indiana 46204

Telephone: (317)231-7768

Facsimile: (317) 231-7433

Attorney for Joint Petitioners
City of Scottsburg, Indiana and City of
Austin, Indiana
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that the foregoing was served this 26th day of August,

2021 by electronic mail upon the following counsel of record:

Office of the Utility Consumer Counselor
PNC Center

115 W. Washington Street, Suite 1500 South
Indianapolis, Indiana 46204
infomgt@oucc.in.gov

J. Christopher Janak

Bose McKinney & Evans LLP
111 Monument Circle, Suite 2700
Indianapolis, Indiana 46204
cjanak{@boselaw.com

V7

Nicholas K. Kile

DMS 20580866v1
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Joint Petition Exhibit A

COMMON COUNCIL Page 10f 5

ORDINANCE NO. 2021-14

AN ORDINANCE ESTABLISHING THE CITY OF SCOTTSBURG SANITARY
SEWAGE SERVICE AREA AND REGULATING THE FURNISHING OF SANITARY
SEWAGE SERVICE THEREIN

WHEREAS, the City of Scottsburg (the “City™) owns and operates a plant and
equipment for the collection and treatment of sanitary sewage pursuant to Indiana Code § 36-9-
23 (the “Scottsburg Sewer Utility™); and

WHEREAS, Indiana Code § 36-9-2-16 permits a municipality to reguolate the furnishing
of sanitary sewage service to the public; and

WHEREAS, Indiana Code § 36-9-2-18 permits a municipality to regulate the furmishing
of sanitary sewage service in areas within four (4) miles outside its corporate boundary; and

WHEREAS, this Council wishes to establish the territory in which it will regulate the
furnishing of sanitary sewage service including all territory within the corporate boundaries of
the City and certain territory outside the City but within four (4) miles outside the corporate
boundaries of the City as show on Exhibit *A” hereto (such territory collectively the “Scottsburg
Sanpitary Sewage Service Area” or the “Area”); and

WHEREAS, this Council wishes fo enact certain regulations pursuant to Indiana Code §
36-9-2-16 on the furnishing of the service of eollecting, processing, and disposing of waste
substances and domestic or sanitary sewage within the Scottsburg Sanitary Sewage Service Area.

NOW, THEREFORE, be it ordained by the Common Council of the City of Scottsburg,
Indiana that:

1. Subject to paragraph (9) of this Ordinance, the Scottsburg Sanitary Sewage Service Area
is hereby declared as an exclusive service territory of the Scottsburg Sewer Utility unless
the Council shall permit a sewer utility other than Scottsburg Sewer Utility to provide
domestic or sanitary sewer services within the Area.

Upon the effective date of this Ordinance and subject to paragraph (9) of this Ordinance,

o

no sewer utility other than the Scottsburg Sewer Utility shall commence or continue the
collection, processing, or disposition of waste substances and domestic or sanitary
sewage within the Scottsburg Sanitary Sewage Service Area without first obtaining a
permit from the City authorizing the sewer utility to provide such services within the

Arca.

Page 1 of §
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3. Subject to paragraph (9) of this Ordinance, no end service user shall permit a connection
to sanitary sewer service within the Scottsburg Sanitary Sewage Service Area by any
sewer utility except the Scottsburg Sewer Utility or a sewer utility permitted by the City
to operate domestic or sanitary sewer services in the Arca.

4. 1f a sewer utility providing services within the Scottsburg Sanitary Sewage Service Area

is a Regional Sewer District organized pursuant to Indiana Code 13-26, such a Regional
Sewer District shall be duly constituted with a Board of Trustees properly appointed or
elected pursuant to Indiana Code 13-26 and shall provide to this Council evidence that its
Board of Trustees has been duly appointed or elected. If the sewer utility is unable to
demonstrate that its Board of Trustees has been duly appointed or elected, a duly elected
or appointed Board of Trustees shall be cstablished within sixty (60) days of notice by the
City.

5. A sewer ulility providing services within the Scottsburg Sanitary Sewage Service Area
shall operate in compliance with such regulations as the City may from time to time
adopt on the furnishing of the service of collecting, processing, and disposing of waste

substances and domestic or sanitary sewage within the Area.

6. A sewer utility providing services within the Scottsburg Sanitary Sewage Service Area
shall provide all support, mainienance, and other services required for and incident to the
reasonably adequate provision of sewage services and shall provide for the maintenance
of any and all sewer lines and mains within the Area which are used in the provision of
such services to customers of such sewer utility.

7. A sewer utility providing services within the Scottshurg Sanitary Sewage Service Area
shall provide all support, maintenance, and other services required for and tncident to
avoiding inflow and infiltration of groundwater and storm water into the sewer system of
the sewer utility or the Scottsburg Sewer Utility in excess of inflow and infiltration which
is the reasonable and natural result of the normal operation of a well maintained sewer

system.

8. The City reserves the right to revoke the right to service, including any sewer service
permit which it may grant, in'whole or in part, for any of the following grounds as
determined by the Council in its legislative capacity at any regular meeting of the

Council:

Page 2 of &
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a. Failore of the sewer utility holding such sewer service permit to furnish
reasonably adequate sewer service within the area defined in the permit.

b. Failure of the sewer utility holding the sewer service permit to comply with such
regulations as City has or may from time to time enact for the regulation of

domestic and sanitary sewer service within the Scottsburg Sanitary Sewage

Service Area.

¢.  Any act or undertaking by the Indiana Department of Environmental Management
or the Indiana Utility Regulatory Conumission which in any way limits or restricts
the ability of the sewer utility to act upon the authority of said state bodies.

9. Exceptions:

a. Upon compliance with Paragraph 4 of this Ordinance, a sewer utility providing
services within the Area as of the cffective date of this Ordinance may continue to
provide service 1o its existing customers and to future customers located where it
makes service available. For purposes of this paragraph. an existing sewer utility
makes service available to those parcels where the sewer utility has facilities

existing as of the effective date of this Ordinance that are located within or

adjacent to the parcels to be served.

b. The City of Austin, Indiana operates is own separate sewer utility, and its
exclusive territory 1s exempt from the enforcement and requirements of this
Ordinance. In any area that the Scottsburg Sanitary Sewage Service Area and the
City of Austin’s exclusive territory overlap, the City of Scottsburg will enter into
a separate agreement for service with the overlapping area.

10. Throughout the Area, private sewer mains are prohibited. For purposes of this paragraph,
a private sewer main is a sewer main (including associated pumps, stations and other
facilities) that serves multiple customers but which the sewer utility contends it does not
own or maintain. A sewer lateral serving one customer is not a private sewey main,

Ownership and maintenance responsibilities for any private sewer mains existing as of

the effective date of this Ordinance shall become the responsibility of the sewer utility
using the private sewer main serving the affected customers.
11, This Ordinance shall be in full force and effect upon approval by the Indiana Utility

Regulatory Commission.
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12. If any one or more of the terms or provisions of this Ordinance, or portions of the
Scottshurg Sanitary Sewage Service Arca shall be deemed by a court of competent
jurisdiction to be contrary to law, then such term or provision shall be deemed severable
from the remaining terms and shall in no way affect the validity of the other provisions of

this Ordinance.

#
g £9

INTRODUCED, FILED AND APPROVED on the first reading on the z{¢/ _ day of

(e, 2021 by avote of S0 ayesand /) nays.
v PASSED AND ADOPTED by the Common Council of the City of Scottsburg, Indiana,
.

thisp day of , 2021 by a vote ofﬂ_{?’:m ayes and 8, nays.

Common Council City of Scottsburg, Indiana
o . . e

 Terty Amick, Presiding Officer
Attest P &
v; P B /(‘ P
Ce oo TET A R i
S, / /‘i’-&’,f\f Fon

Janetta C. Hardy, CIerk-Trcasu}:éxzm

3

L 7
Presented by me to 'lhc Mayor of t}/m Cm’ of Scot v;§bmre, for his appmvdl or veto pursuant
to Indiana Code § 36-4-6-15 and 16, on _{&. 0. Ao at 4 .37 pam. -
7 : J;
U

. ) "f/§

/" Janetta C. Hardy Clerk- Trcasurer
¢ : Py
[ yal \\,‘

This Ordinance having been passed by the legislative body and presented to me is
appm\ d by me an,d duly adoptcd purxudnt to Indiana Code § 36-4-6-16{a)(1)}, on
A at (_,; \3 - L. }

i

]dﬂet[d C. Hardy, Jc;l\ ‘reasurer/

P




Case 4:21-cv-00148-JMS-DML Document 1-5 Filed 09/08/21 Page 11 of 28 PagelD #: 82 443
Joint Petition Exhibit A

COMMON COUNCIL Page 5 of 5

Exhibit “A”

o
)
aq
<
o
<
o
o



Case 4:21-cv-00148-IJMS-DML Document 1-5 Filed 09/08/21 Page 12 of 28 PaggiBudfer33nibit B
Page 1 of 7

COMMON COUNCIL OF THE CITY OF AUSTIN, INDIANA

ORDINANCE NO.2021- }D

AN ORDINANCE ESTABLISHING THE CITY OF AUSTIN SANITARY SEWAGE
SERVICE ARFA REGULATING THE FURNISHING OF SANITARY SEWAGE
SERVICE THEREIN

WHEREAS, the City of Austin (the “City”) owns and operates a plant and equipment for
the collection and treatment of sanitary sewage pursuant to Indiana Code § 36-9-23 (the “Austin
Sewer Utility™); and

WHEREAS, Indiana Code § 36-9-2-16 permits a municipality to regulate the furnishing
of sanitary sewage service to the public; and

WHEREAS, Indiana Code § 36-9-2-18 permits a municipality to regulate the furnishing
of sanitary sewage service in areas within four (4) miles outside its corporate boundary; and

WHEREAS, this Council wishes to establish the territory in which it will regulate the
furnishing of sanitary sewage service including all territory within the corporate boundaries of
the City and certain territory outside the City but within four (4) miles outside the corporate
boundaties of the City as show on Exhibit “A” hereto (such territory collectively the “Austin
Sanitary Sewage Service Area” or the “Area”); and

WHEREAS, this Council wishes to enact certain regulations pursuant to Indiana Code §
36-9-2-16 on the furnishing of the service of collecting, processing, and disposing of waste
substances and domestic or sanitary sewage within the Austin Sanitary Sewage Service Area.

NOW, THEREFORE, be it ordained by the Common Council of the City of Austin,

Indianathat:

Page 1 of6
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1. Subject to paragraph (9) of this Ordinance, the Austin Sanitary Sewage Service Area is
hereby declared as an exclusive service territory of the Austin Sewer Ultility unless the
Council shall permit a sewer utility other than Austin Sewer Utility to provide domestic
or sanitary sewer services within the Area.

2. Upon the effective date of this Ordinance and subject to paragraph (9) of this Ordinance,
no sewer utility otherthan the Austin Sewer Utility shall commence or continue the
collection, processing, or disposition of waste substances and domestic or sanitary
sewage within the Austin Sanitary Sewage Service Area without first obtaining a permit
from the City authorizing the sewer utility to provide such services within the Area.

3. Subject to paragraph (9) of this Ordinance, no end service user shall permit a connection
to sanitary sewer service within the Austin Sanitary Sewage Service Area by any sewer
utility except the Austin Sewer Utility or a sewer utility permitted by the City to operate
domestic or sanitary sewer services in the Area.

4. If a sewer utility providing services within the Austin Sanitary Sewage Service Area is a
Regional Sewer District organized pursuant to Indiana Code 13-26, such a Regional
Sewer District shall be duly constituted with a Board of Trustees properly appointed or
elected pursuant to Indiana Code 13-26 and shall provide to this Council evidence that its
Board of Trustees has been duly appointed or elected. If the sewer utility is unable to
demonstrate that its Board of Trustees has been duly appointed or elected, a duly elected
or appointed Board of Trustees shall be established within sixty (60) days of notice by the
City.

5. A sewer utility providing services within the Austin Sanitary Sewage Service Area shall

operate in compliance with such regulations as the City may from time to time adopt on

Page 2 of 6
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the furnishing of the service of collecting, processing, and disposing of waste substances
and domestic or sanitary sewage within the Area.

6. A sewer utility providing services within the Austin Sanitary Sewage Service Area shall
provide all support, maintenance, and other services required for and incident to the
reasonably adequate provision of sewage services and shall provide for the maintenance
of any and all sewer lines and mains within the Area which are used in the provision of
such services to customers of such sewer utility.

7. A sewer utility providing services within the Austin Sanitary Sewage Service Area shall
provide all support, maintenance, and other services required for and incident to avoiding
inflow and infiltration of groundwater and storm water into the sewer system of the sewer
utility or the Austin Sewer Utility in excess of inflow and infiltration which is the
reasonable and natural result of the normal operation of a well maintained sewer system.

8. The City reserves theright to revoke theright to service, including any sewer service
permit which it may grant, in whole or in part, for any of the following grounds as
determined by the Council in its legislative capacity at any regular meeting of the
Council:

a. Failure of the sewer utility holding such sewer service permit to furnish
reasonably adequate sewer service within the area defined in the permit.

b. Failure of the sewer utility holding the sewer service permit to comply with such
regulations as City has or may from time to time enact for the regulation of
domestic and sanitary sewer service within the Austin Sanitary Sewage Service

Area.

Page 3 of 6



Case 4:21-cv-00148-IJMS-DML  Document 1-5 Filed 09/08/21 Page 15 of 28 PaggiP.dfei8nivit B
Page 4 of 7

c. Any act or undertaking by the Indiana Department of Environmental Management
or the Indiana Utility Regulatory Commission which in any way limits or restricts
the ability of the sewer utility to act upon the authority of said state bodies.

9. Exceptions:

a. Upon compliance with Paragraph 4 of this Ordinance, a sewer utility providing
services within the Area as of the effective date of this Ordinance may continue to
provide service to its existing customers and to future customers located where it
makes service available. For purposes of this paragraph, an existing sewer utility
makes service available to those parcels where the sewer utility has facilities
existing as of the effective date of this Ordinance that are located within or
adjacent to the parcels to be served.

b. The City of Scottsburg, Indiana operates its own separate sewer utility, and its
exclusive territory is exempt from the enforcement and requirements of this
Ordinance. In any area that the Austin Sanitary Sewage Service Area and the City
of Scottsburg’s exclusive territory overlap, the City of Austin will enter into a
separate agreement for service with the overlapping area.

10. Throughout the Area, private sewer mains are prohibited. For purposes of this paragraph,
a private sewer main is a sewer main (including associated pumps, stations and other
facilities) that serves multiple customers but which the sewer utility contendsit does not
own or maintain., A sewer lateral serving one customer is not a private sewer main.
Ownership and maintenance responsibilities for any private sewer mains existing as of
the effective date of this Ordinance shall become the responsibility of the sewer utility

using the private sewer main serving the affected customers.

Page 4 of 6
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11. This Ordinance shall be in full force and effect upon approval by the Indiana Utility
Regulatory Commission.

12. If any one or more of the terms or provisions of this Ordinance, or portions of the Austin
Sanitary Sewage Service Area shall be deemed by a court of competent jurisdiction to be
contrary to law, then such term or provision shall be deemed severable from the
remaining terms and shall in no way affect the validity of the other provisions of this
Ordinance.

_ INTRODUCED, FILED AND APPROVED on the first reading on the = day of
J;/& _,2021 by avote of_i ayes and <2 nays.
PASSED AND ADOPTED by the Common Council of the City of Austin, Indiana, this
7O day of /7/“* i{ ses7” 2021 byavoteof 5 ayesand < nays.

Koo A

ROGER HAWKINS, Mayor
Presiding Officer

P

Attest:

5 P e
/ L M/sz
Chris Fugate, Clerk-Treasurer

Presented by me to the Mayor of the City of Austm for his approval or veto pursuant to
Indiana Code § 36-4-6-15 and 16, this_z > day of »';7?«4 377 2021at_ £ ;o 2s 5 m

C,,é. P

Chris Fugate, Clerk-Tréasurer

This Ordinance having been passed by the legislative body and presented to me is

approved by me and duly adopted, pursuant to Indlana Code § 36-4-6-16(a)(1), this < dayof
S ,2021 at £ ;A <

e el m.
A st s sner

R({gelﬁlﬁwkms Mayor

Attest: )
A
e < 7{”‘27;;.(/ '

Chris Fugate, Clerk-Treasurer
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Exhibit“A”
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COMMON COUNCIL OF THE CITY OF SCOTTSBURG

ORDINANCE NO. 2017-8

AN ORDINANCE AMENDING THE SCHEDULE OF
RATES AND CHARGES COLLECTED BY THE CITY OF
SCOTTSBURG, INDIANA FROM THE OWNERS OF
PROPERTY SERVED BY THE SEWAGE WORKS OF
SCOTTSBURG AND FROM USERS OF THE SEWER
SYSTEM, AND OTHER MATTERS CONNECTED
THEREWITH.

WHEREAS, the City of Scottsburg, Indiana ("City") has heretofore constructed and has
in operation a sewage works for the purpose of collecting and disposing of the sewage of users of
the City's sewage system; and

WHEREAS, the Common Council of the City on the 3rd day of September, 2013, passed
Ordinance No. 2013-7 ("2013 Ordinance") which established a schedule of rates and charges to
be collected by the City from the owners of property served by the sewage works of the City; and

WHEREAS, the City has been advised that it will be necessary to construct additions and
improvements to its sewage works and issue sewage works revenue bonds in order to better
service the property owners served by the sewage works of the City and meet federal
requirements applicable to the City's sewage works; and

WHEREAS, the Common Council finds that, based upon the advice of its financial
advisor, the existing sewage rates and charges are insufficient to enable the City to properly
operate and maintain its sewage works facility, pay debt service on its bonds, and fund additions
and improvements to the system; and

WHEREAS, based on the immediate needs of the City's sewage works and its expected
needs in the following calendar year, a rate report prepared by the City's financial advisor has
recommended an increase in the sewage rates and charges to be implemented in two phases; and

WHEREAS, it is necessary to establish a revised schedule of rates and charges in order to
produce sufficient revenue to pay expenses of maintenance and operation, pay debt service on its
bonds, and to provide funds for necessary replacements and improvements to the sewage works;

NOW THEREFORE BE IT ORDAINED BY THE COMMON COUNCIL OF THE
CITY OF SCOTTSBURG, INDIANA:

Section 1. Section 3 of the 2013 Ordinance is hereby amended and restated as
follows:

"Section 3. For the use of and the service rendered by said sewage works,
rates and charges shall be collected from the owners of each and every lot, parcel
of real estate or building that is connected with the City's sanitary system or
otherwise discharges sanitary sewage, industrial wastes, water or other liquids,
either directly or indirectly, into the sanitary sewer system of the City. Such rates
and charges include User Charges, debt service costs, excessive strength
surcharges and other service charges, which rates and charges shall be payable as
hereinafter provided and shall be in an amount determinable as follows:

- (a) The sewage rates and charges for Class I users shall be based on
the quantity of water used on or in the property or premises subject to such rates
and charges, as the same is measured by the water meter there in use, plus a base
charge, based on the size of water meter installed, except as herein otherwise
provided. For the purpose of billing and collecting the charges for sewage
service, the water meters shall be read monthly and the users shall be billed
monthly (or period equaling a month).

The sewage rates and charges for Class II and Class III users shall be
based on the quantity of wastewater discharged into the City’s sanitary system by
these users, measured by flow meters installed at locations to be mutually agreed
upon by the city of Scottsburg and by the Scott County Regional Sewer District.

t|
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Installation and reading of the flow meters and review of these rates shall be done
under terms of the Wastewater Service Agreement between the city of Scottsburg
and the Scott County Regional Sewer District now in effect, or as amended from
time to time.
Until flow meters are installed, the billings to Class II and Class III users
shall be based upon water meter readings in the same manner that billings are
made to Class [ users. The city of Scottsburg Sewer Department shall, without
delay, take whatever action is necessary to allow installation of the flow meters by
the Scott County Regional Sewer District.
The Flow Charge component of the sewage rates and charges shall be
increased in two phases hereafter referred to as Phase I and Phase II.
The water usage or wastewater discharge schedule on which the amount of
said rates and charges shall be as follows:
1) Flow Charge Per Month (per 1,000 gallons)
Total Flow Charge
Phase ] Phase 11
Class I $10.90 $14.50
Class II 10.90 14.50
Class I1I 10.90 14.50
2) Monthly Base Charge
Meter Size Phase I and Phase Il Base Charge
5/8 - 3/4 inch water meter $16.55
| inch water meter 37.25
} :;: inc}}: water meter g;gg (b) For
/2 e water meter : residential users of the
2 inch water meter 140.75 ks th
3 inch water meter 320.15 sewage works that are
! 55 ) unmetered water users or
4 fmh water meter 4.75 accurate meter readings
6 inch water meter 1,258.55 are not available, the

monthly charge shall be determined as an average of single-family dwelling
except as herein provided. Sewage service bills shall be rendered once each
month (or period equaling a month). The schedule of which said rates and
charges shall be determined is as follows:

UNMETERED USERS
Total Charge Per Month Total Charge Per
Phase | Month Phase 11
Single family residence/unit $61.25 $76.00

Unmetered non "Residential Single-Family Dwelling Units" shall be charged a rate to be
determined by the City on an individual basis by applying the above-metered rates to

estimated usage.

(c) For the service rendered to the City, said City shall be subject to the same rates

and charges hereinabove provided, or to charges and rates established in harmony
therewith.,

(d) In order to recover the cost of monitoring industrial wastes the City shall charge

the user the actual cost of monitoring but not less than $25 per sampling event.
This charge will be reviewed and revised on the same basis as all other rates and
charges in this ordinance.”

Common Council of the City of Scottsburg Ordinance 2017-8
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(e)  Connection Fee. An application for a sewer connection permit shall be filed with
the utility office of the sewage works on a form supplied by the City. Each user at
the time of connection with the sanitary sewer system shall have paid a
connection fee to the City in the amount of $2,000.

Section 2. Sections 5(a) (1), (2) and (3) of the 2013 Ordinance are hereby amended
and restated as follows:

"(1)  Rate Surcharge Based Upon Suspended Solids

There shall be an additional charge of $0.63 per pound of suspended solids for suspended
solids received in excess of 300 milligrams per liter of fluid.

(2)  Rate Surcharge Based Upon BOD

There shall be an additional charge of $0.63 per pound of biochemical oxygen demand
for BOD received in excess of 300 milligrams per liter of fluid.

(3)  Rate Surcharge Based Upon NH3N

There shall be an additional charge of $2.23 per pound of nitrogen for NHiN received in
excess of 40 milligrams per liter of fluid."

Section 3. All provisions of the 2013 Ordinance not amended by this ordinance shall
remain in full force and effect.

Section 4. The rates and charges as herein set forth shall become effective as follows:
(i) Phase I rates and charges for Class I users shall become effective for the November 2017
billings, and for Class II and Class III users shall become effective for the December 2017

billings; and (ii) Phase II rates and charges for all users shall become effective for the November
2018 billings.

Section 5. This ordinance shall be in full force and effect from and after its passage
and approval by the Mayor.
= (o)
\vj Passed by the Common Council of the City of Scottsburg, Indiana this ~7  day of
201 T
Zor8
ES NAYS
Zi K Lo e STANLEY ALLEN
Ut /%/LOMM A BILLHOAGLAND
W W/{’/&;’@/ KAREN GRICIUS
(/KAM : /<WUCK ROSE
JOHN KONKLER (erA7TAIN)

Presiding Officer

3 Common Council of the City of Scottshburg Ordinance 2017-8
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\7Z : Presented by me to the Mayor for his approval and signature this 5 day of

, 20477 atls S p.m.
Hol®
, -Treasurer
H
Approved and signed by me this 5 day of ; 2017 at @: p.m.
‘2016
(. M /)ﬁ

ayor

4 Common Council of the City of Scottsburg Ordinance 2017-8
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ORDINANCE NO. 2018-18

AN ORDINANCE AMENDING ORDINANCE NO. 2017-8 IN ORDER TO
DELETE FROM THE SCHEDULE OF SEWER RATES AND CHARGES THE RATES
CURRENTLY SCHEDULED TO GO INTO EFFECT WITH THE NOVEMBER, 2018,
BILLING FROM THE SEWAGE UTILITY AS PHASE 1Y RATES.

WHEREAS, the City of Scottsburg adopted Ordinance 2017-8 on February 3, 2018; and

WHEREAS, the sewage rates and charges established in Ordinance 2017-8 were
scheduled to be implemented in two phases, which were referenced as Phase I and Phase II in
that Ordinance; and

WHEREAS, the City of Scottsburg has continued to explore financing options for the
repairs and rehabilitation needed in the sewage system and for construction at the Wastewater
Treatment Plant; and

WHEREAS, final financing needs for the sewage system improvement project and
construction at the Wastewater Treatment Plant cannot yet be determined; and

WHEREAS, the Common Council desires to amend the rate siructure to continue
indefinitely the implementation of the Phase 1I schedule of rates;

NOW THEREFORE, BE IT HEREBY ORDAINED by the Common Council of City of
Scottsburg, Indiana:

Section 1. Ordinance 2017-8 adopted on February 3, 2018, adopted a new schedule of
sewer rates and charges to be implemented in two phases, set forth as Phase T and Phase Il in the
ordinance. The schedule of rates and charges referenced as Phase I in the Ordinance has
previously been implemented effective with the March 1, 2018 billing and shall remain in full
force and effect.

Section 2. The rates set forth in Ordinance 2017-8 to be implemented as Phase 1,
beginning with the November, 2018, billing, are indefinitely suspended and the change in rates
scheduled for November, 2018, is eliminated.

This Ordinance shall be in full force and effect from and afier its passage and approval by
the mayor,

(22
Passed and adopted by the Comumon Council on the 25 day of October, 2018.

AYES NAYS

@[%@4 A yZoe, STANLEY ALLEN
/@J &éf/l //"/mj KAREN GRICIUS

il A (’//m A WiLLIAM HOAGLAND

%%/) JOHN KONKLER

[ q
/// w/ /7 """ CHARLES ROSE

e

1 g Common Council of the City of Scottsburg Ordinance 2018-18
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COMMON COUNCIL OF THE CITY OF SCOTTSBURG

l&ég:{’ éj K Cd/"(ﬁ&& %L \}ﬁ r)/i[ 4t
F‘? Hardy William H. Graham Z° { g
C!e1

easurer Presiding Officer
Scottsburg Common Council

chsented by me to the Mayor of the City of Scottsburg on the 25" day of October, 2018, at

the hour of 5 140 pm.

aneﬁa C Hardy
CleFk-Treasurer \_ ‘

This ordinance approved and signed by me on the 25" day of October, 2018, at the

of 5 : 40 pm.
"\,\ \
) [ /’ 3 ( ")J ¥
Z_IL_)CQ\ /; ‘/‘/ L&Lﬂ‘,l&l/l/'\\"
William H. Grahd?n ’(flavor

2 [ Common Council of the City of Scottsburg Ordinance 2018-18
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ORDINANCE 2021- 07

AN ORDINANCE AMENDING RATES AND CHARGES FOR THE
USE OF AND SERVICES RENDERED BY THE
CITY OF AUSTIN, INDIANA SEWAGE WORKS

WHEREAS, pursuant to Ind. Code § 36-9-23-1 et seq., the Austin Common Council
(“Council”) shall, by ordinance, establish just and equitable fees for the services rendered by the
sewage works, and provide the dates on which the fees are due;

WHEREAS, Ind. Code § 36-9-23-25(b) provides that just and equitable fees are the fees
required to maintain the sewage works in the sound physical and financial condition necessary to
render adequate and efficient service;

WHEREAS, the fees must be sufficient to: (1) pay all expenses incidental to the
operation of the works, including legal expenses, maintenance costs, operating charges, repairs,
lease rentals, and interest charges on bonds or other obligations; (2) provide the sinking fund
required by Ind. Code § 36-9-23-21; (3) provide adequate money to be used as working capital;
and (4) provide adequate money for improving and replacing the works;

WHEREAS, the City’s financial advisor has conducted a rate study (“Rate Study”) and
provided the Council with said Rate Study, attached hereto as Exhibit “A” and incorporated
herein;

WHEREAS, the Rate Study has fully analyzed the costs of operation of the Sewage
Works including reasonable forecasts of expenses, sinking fund, working capital and debt service
requirements of the Sewage Works;

WHEREAS, Indiana Code § 36-9-23-25(d)(l) authorizes the City to charge a flat fee for
each sewer connection in the City;

WHEREAS, Indiana Code § 36-9-23-25(d)}(2) authorizes the City to charge a sewer fee
based on the amount of water used on the property;

WHEREAS, Indiana Code § 36-9-23-25(d)(3) authorizes the City to charge a sewer fee
based on the number and size of water outlets on the property;

WHEREAS, after introduction of the ordinance establishing fees, but before it is finally

adopted, the Council must hold a public hearing at which users of the sewage works, owners of

Page 1 of 4
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property served or to be served by the works, and other interested persons may be heard
concerning the proposed fees.

WHEREAS, pursuant to Ind. Code § 36-9-23-26, on March 9, 2021, the Council held a
public hearing regarding the fees, which was properly noticed.

WHEREAS, the City Council now finds that the existing rates and charges for the use of
the service rendered by the sewage works are too low and are insufficient to enable the City to
properly operate its sewage works plant and infrastructure, provide for depreciation, and finance
necessary extensions and additions; that the future improvements will improve the service
rendered by the sewages work system and increase the value of the sewage works to the City and
its citizens; and that the existing rates and charges should be increased.

THEREFORE, BE IT ORDAINED BY THE COMMON COUNCIL OF THE CITY OF
AUSTIN as follows:

Section 1. The rates and charges for users of the sewage works of the City are amended
as follows:

A. Metered Users:

Monthly minimum charge

Meter Size Gallons Rate

5/8” 1,530 $20.47

1” 6,500 $69.93
1.57 15,380 $158.28
27 29,725 $301.01
3” 76,210 $763.54
4 151,310 $1,508.99
6” 419,025 $4,174.55

Includes Base Charge Below

5/8” $5.25
1~ $5.25
1.5” $5.25
2 $5.25

Page 2 of 4
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3” $5.25
4” $5.25
6” $5.25
Monthly Flow Charge Per 1,000 Gallons
All Users $9.95
B. Unmetered Users:
Residential Single Family $45.05
Vacant Property $5.25

C. Outside City Surcharge: Customers living outside the City Limits will be billed
130% of the above rates and charges.
D. Excessive Strength Charge:

Monthly Charge Per Pound (1b)

Biological oxygen demand $0.45

Suspended Solids $0.45

Section 2. The City shall conduct an annual review of these rate provisions in order that
variations in the cost revenue pattern can be altered in an equitable manner in the charges to all
users.

Section 3. All other ordinances or provisions thereof not specifically changed shall
remain in full force and effect.

Section 4. If any portion of this Ordinance is for any reason declared to be
unconstitutional or invalid, such decision shall not affect the validity of the remaining portions of
this Ordinance so long as enforcement of the same can be given the same effect.

Section 5. This ordinance is and shall be effective as of the date of passage and upon
notice provided pursuant to Indiana law.

Section §. The rates and charges set out herein shall become effective on April 1, 2021.

PASSED AND ADOPTED by the Common Council of the City of Austin, Indiana on
March 9, 2021 by a vote ofi to £

ROGEft HAWKINS, Mayor
Presiding Officer

Page 3 of 4
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Chris Fugate, Clerk-Treasurer

Presented by me to the Mayor of the City of Austin for his approval or veto pursuant to
Indiana Code § 36-4-6-15 and 16, this 9% day of March 2021 at_£& : JS p.m.

AR s

Chris Fugate, Clerk-Tréasurer

This Ordinance having been passed by the legislative body and presented to me is
approved by me and duly adopted, pursuant to Indiana Code § 36-4-6 16(a)(1) this __ day of
March 2021 at 4 : 2% p.m. ; /

Attest:

/ L P

Chris Fugate, Clerk-Tre4surer

PREPARED BY: Joshua Stigdon
Houston, Thompson and Lewis, PC
49 E. Wardell St.
Scottsburg, IN 47170
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MCIGNNEY J. Christopher Janak
& EVANS LLP e ) e
E-Mail: Jlanak@boselaw.com

ATTORNEYS AT LAW

August 13,2021

Via Email Only: jstisdon@htllawyers.com
and kthompson@htllawyers.com

Joshua Stigdon

Kerry Thompson

Houston, Thompson and Lewis
49 East Wardell Street
Scottsburg, IN 47170

Re: Sewage territory and treatment issues
Dear Counsel:

The Scott County Regional Sewer District (“District”) has retained me to assist in its discussions
with the City of Scottsburg, Indiana (“Scottsburg”), regarding the inter-municipal sewer
agreements and an ordinance establishing a regulatory territory around Scottsburg (“Regulatory
Ordinance”). The District has forwarded me a letter from you dated April 16, 2021, and email
correspondence.

I wanted to use this letter as opportunity to introduce myself to you, begin discussions regarding
the agreements, and raise potential legal issues that may not have been previously considered. I
have only recently begun reviewing relevant documents. With this in mind, this letter is based on
the facts as understood today, and further investigation and discussions could change these
understandings. I would like to set up a time to discuss Scottsburg’s position with the hope of
moving toward an amicable resolution of any disagreements in the best interest of all users.

As an initial matter, there may have been discussion of Scottsburg serving the District’s users or
of the Regulatory Ordinance limiting the District’s ability to serve future new users. In this regard,
the fact that the District is a federally indebted rural association for purposes of federal law must
be considered. Federal law prohibits a municipality curtailing or encroaching on the area the
District serves. 7 U.S.C. § 1926(b). “The statute explicitly prohibits municipal encroachment on a
rural water association’s service area by means of annexation or grant of private franchise.”
Jennings Water, Inc. v. City of North Vernon, Ind., 895 F.2d 311, 314 (7th Cir. 1989). “Congress
intended section 1926(b) to be read broadly, and federal courts construing the statute have
accordingly interpreted it liberally to protect [federally]-indebted rural water associations.” CSL
Utilities, Inc. v. Jennings Water, Inc., 16 F.3d 130, 137 (7th Cir. 1993) (internal citation omitted).

11t Monument Circle. Suite 2700 | Indianapolis, Indiana 16204 | {317} 6815000 | (317} 684-5178 {fax) | www. bosclaw.com

Bose McKinney & Evans LLP is a member of Mackrell International, a netwaork of independent faw firms from more than 60 countries.
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Section 1926(b) protects sewer service, as well as water service. Green Valley Special Utility
District v. City of Schertz, 969 F.3d 460, 477 (5th Cir. 2020).

Section 1926(b) not only protects the District from a municipality taking its current customers, but
it also protects the District’s ability to serve new users. See, Brown Cnty. Water Utility, Inc. v.
Town of Nashville, Ind., 2019 WL 2123461 (S8.D. Ind. May 15, 2019). To the extent the Regulatory
Ordinance seeks to curtail or limit the area served by the District or seeks to limit the District’s
ability to serve future users, it violates federal law. To be clear, the District strongly desires to
work out a mutually agreeable and advantageous agreement with Scottsburg but it will defend the
rights federal law grants it, including its right to collect attorney fees. City of Cowan, Tenn. v. City
of Winchester, Tenn., 2015 WL 6393879 *1 (E.D. Tenn. Oct. 21, 2015).

The Regulatory Ordinance also purports to regulate the District in a number of ways, which most
likely violates Indiana law. For example, the Regulatory Ordinance purports to require the District
to prove to Scottsburg that its board is duly constituted. (Regulatory Ordinance p.2.) In another
example, the Regulatory Ordinance purports to require utilities to acquire private sewer facilities
and to operate them. (/d. pp.4-5.)

Ind. Code § 13-26-5-2(22) provides that the District can “[e]xercise the powers of the district
without obtaining the consent of other eligible entities.” Eligible entity is defined to include a city.
Ind. Code § 13-11-2-62. Therefore, the District does not need Scottsburg’s consent or approval to
operate.

In addition, the Home Rule Act prohibits Scottsburg from exercising a power “expressly granted
to another entity,” Ind. Code § 36-1-3-5, and the District has been expressly granted the power to
dispose of sewage within its service area. In Town of Merrillville v. Merrillville Conservancy Dist.,
649 N.E.2d 645, 652 (Ind. 1995), the Indiana Supreme Court held that “[t]o the extent that
[utilities] have been granted specific powers . . . to provide for the collection, treatment and
disposal of sewage, including the creation of a taxing district, we agree that Merrillville is
precluded from exercising conflicting powers under the home rule statute.” Similarly, because the
District has already been expressly granted the power to provide for the collection of sewage within
its service area, and it has been doing so for many years, Scottsburg is precluded from regulating
the District’s provision of sewage collection services.

It is also my understanding that several issues have arisen under the parties’ intermunicipal sewer
service agreements. For example, there is an issue regarding how Scottsburg charges the District.
The parlies entered the agreements in the late 1980s, and since that time, Scottsburg has charged
the District based on the amount of water its users purchase from Stucker Fork Conservancy
District. Last year, Scottsburg installed meters and now desires to charge the District based on
volume of sewage, rather than based on volume of water purchased. To the extent the agreements
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ever permitted Scottsburg to charge based on volume of sewage, Scottsburg waived the right to
charge on that basis by charging based on water consumed for almost thirty years. McGraw v.
Marchioli, 812 N.E.2d 1154, 1157 (Ind. Ct. App. 2004) (“Waiver is an intentional relinquishment

of a known right . . . .” (internal quotation omitted)). In addition, charging the District a rate based
on sewer flow while all other customers pay rates based on water usage is unfair and
discriminatory.

There also appears to be an issue concerning the amount of inflow and infiltration (“I and I”’) of
water in the sewer flow from the District to Scottsburg. There may have even been some discussion
that the presence of I and I breached the parties agreement. This is incorrect. The agreements
provide that the District “will otherwise enforce” the limit on I and L. (See, Nov. 11, 1988
Intermunicipal Agreement p.5.). The District has worked to address any I and I issues by soliciting
proposals from contractors for several months and has now approved the proposal from one of the
contractors to start testing to determine the locations in the Hosea and Miller service areas for
repair and remediation. It is the District’s intention to have all repairs in those areas done by the
end of the year.

Please let me know when you and Scotisburg would be available to have a meeting discuss the

outstanding issues. While the District disagrees with Scottsburg’s recent attempts to regulate the
District and encroach on its territory, we would like to meet and begin to work through and address

any outstanding issues.
Sincerely, g i

J. Christopher Janak

JCJ

4183053 2
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AO 440 (Rev. 06/12) Summons in a Civil Action

UNITED STATES DISTRICT COURT

for the

Southern District of Indiana

SCOTT COUNTY REGIONAL SEWER DISTRICT

Plaintiff(s)

CITY OF SCOTTSBURG, INDIANA, and
CITY OF AUSTIN, INDIANA

)
)
)
)
)
v. ; Civil Action No. 4:21-cv-148
)
)
)
)
)

Defendant(s)

SUMMONS IN A CIVIL ACTION

City of Scottsburg, Indiana
c/o Mayor Terry Amick
Chief Executive Officer

2 E. McClain Avenue
Scottsburg, IN 47170

To: (Defendant’s name and address)

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attorney,

. .. J. Christopher Janak
whose name and address are: Bradley M. Dick

Bose McKinney & Evans LLP
111 Monument Circle, Suite 2700
Indianapolis, Indiana 46204

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint.
You also must file your answer or motion with the court.

CLERK OF COURT

Date:

Siglv(l[z/;‘e of Clerk or Deputy Clerk
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AOQ 440 (Rev. 06/12) Summons in a Civil Action (Pagce 2)

Civil Action No. 4:21-cv-148

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (1))

This summons for (name of individual and title, if any)

was received by me on (date)

[ 1 personally served the summons on the individual at (place)

on (date) ; or

[ I left the summons at the individual’s residence or usual place of abode with (name)

, a person of suitable age and discretion who resides there,

on (date) , and mailed a copy to the individual’s last known address; or

3 I served the summons on (rame of individual) , who is

designated by law to accept service of process on behalf of (name of organization)

on (date) ; or
3 I returned the summons unexecuted because ;or
3 Other (specify):
My fees are § for travel and $ for services, for a total of § 0.00

I declare under penalty of perjury that this information is true.

Date:

Server’s signature

Printed name and title

Server's address

Additional information regarding attempted service, etc:
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AO 440 (Rev. 06/12) Summons in a Civil Action

UNITED STATES DISTRICT COURT

for the

Southern District of Indiana

SCOTT COUNTY REGIONAL SEWER DISTRICT

Plaintiff(s)

V.

CITY OF SCOTTSBURG, INDIANA, and
CITY OF AUSTIN, INDIANA

Civil Action No. 4:21-cv-148

)
)
)
)
)
)
)
)
)
)
)
)

Defendant(s)

SUMMONS IN A CIVIL ACTION

City of Austin, Indiana

c¢/o Mayor Roger Hawkins
Chief Executive Officer
82 W. Main Street
Austin, IN 47102

To: (Defendant’s name and address)

A lawsuit has been filed against you.

Within 21 days after service of this summeons on you (not counting the day you received it) -— or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a)(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attomey,

- .. J. Christopher Janak
whose name and address are: Bradley M. Dick

Bose McKinney & Evans LLP
111 Monument Circle, Suite 2700
Indianapolis, Indiana 46204

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint.
You also must file your answer or motion with the court.

CLERK OF COURT

Date:

Signature of Clerk or Deputy Clerk
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Civil Action No. 4:21-cv-148

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (1))

This summons for (mame of individual and title, if any)

was received by me on (date)

[ I personally served the summons on the individual at (place)

on (date) ;or

(3 I left the summons at the individual’s residence or usual place of abode with (name)

, a person of suitable age and discretion who resides there,

on (date) , and mailed a copy to the individual’s last known address; or

(3 1 served the summons on (rame of individual) , Who is

designated by law to accept service of process on behalf of (name of organization)

on (date) ; or
(3 1 returned the summons unexecuted because ;or
(3 Other (specify):
My fees are § for travel and § for services, for a total of $ 0.00

I declare under penalty of perjury that this information is true.

Date:

Server’s signature

Printed name and title

Server’s address

Additional information regarding attempted service, ete:



