
STATE of INDIANA 

INDIANA UTILITY REGULATORY COMMISSION 
101 WEST WASHINGTON STREET, SUITE 1500 EAST 

INDIANAPOLIS, INDIANA 46204-3419 

Loraine Seyfried 
Chief Administrative Law Judge 
Indiana Utility Regulatory Commission 
101 West Washington Street, Suite 1500E 
Indianapolis, Indiana 46204-3407 

August 14, 2019 

Re: Referral of Consumer Affairs Division Complaint 126016 

www.in.gov/iurc 
Office: (317) 232-2701 

Facsimile: (317) 232-6758 

Dispute between Promenade Commercial, LLC, and Citizens Energy Services 

Dear Judge Seyfried: 

Pursuant to 170 IAC 16-l-5(e), the Director of the Consumer Affairs Division ("CAD") and the 
General Counsel are requesting that CAD Complaint number 126016 be docketed for a 
determination by the Commission due to the complex and technical issues in the complaint. 

The matter at issue is an alleged breach of contract by Citizens Energy Services of a Water Main 
Extension Agreement ("Agreement") entered into in July 2007 between Promenade Commercial, 
LLC ("Promenade") and Veolia Water whereby Promenade agreed to construct a water main 
extension for use by residential and commercial customers. The Agreement enabled Promenade 
to recover its costs in constructing the water main extension through revenue allowances, i.e., 
payments based on the number of customers who become directly or indirectly connected to the 
water main extension for a period of ten (10) years after it was in service. 

This matter is an open docket in the Hamilton Superior Court, Cause No. 29D01-1611-PL-
009906. On February 24, 2017, Promenade filed an Amended Complaint for Damages and 
Declaratory Judgment. On July 17, 2017, the Board of Directors for Utilities of the Department 
of Public Utilities of the City oflndianapolis d/b/a Citizens Water or Citizens Energy Services, 
filed a Motion to Stay on grounds of primary jurisdiction and failure to exhaust administrative 
remedies through the Indiana Utility Regulatory Commission ("IURC"). On July 23, 2018, the 
court stayed the matter, agreeing that Promenade had not exhausted its administrative remedies 
through the IURC. The Court also found that the contract at issue incorporates Citizens Terms 
and Conditions and its tariffs, regarding which the IURC has special competence and expertise in 
rev1ewmg. 
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Loraine Seyfried, Chief Administrative Law Judge 
Page 2. 
August 14, 2019 

On April 1, 2019, Promenade filed a CAD complaint against Citizens stating that, at its own 
expense, Promenade constructed a water main extension and entered into an agreement with 
Citizens (Veolia Water at the time of the agreement), whereby Citizens was to pay Promenade a 
revenue allowance based on users who connected directly or indirectly to the water main 
extension. Promenade claims that, in the years following the agreement, numerous residential 
users connected indirectly to the water main, and at least one commercial user connected 
directly, and that Citizens refuses to pay Promenade any revenue allowance, claiming the 
residential users did not connect directly into the water main extension. 

Please let me know if you require additional information. 

Enclosures: 

General Counsel 

Veolia Water - Water Main Extension Agreement 
Veolia Water - Refund of a Water Main Extension Deposit 
Amended Complaint for Damages and Declaratory Judgment 
Defendant's Motion for Stay 
Defendant's Motion for Stay (Exhibit A) 
Plaintiffs Resp.onse in Opposition to Defendant's Motion to Stay 
Hamilton Superior Court Order on Defendant's Motion for Stay 
CAD Complaint file 120616 
CAD 120616- Utility Response 
Map - Promenade of Noblesville 

cc: David E. Veleta, Administrative Law Judge 
Deborah Mattingly-Huber, Director's Designee, Consumer Affairs Division 
Daniel K. Burke, Attorney for Promenade Commercial LLC 
Jennett Hill, Sr. Vice President and General Counsel, Citizens Energy Group 
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WATER 

Water Main Extension Agreement 
Department of Waterworks 
Consolidated City of Indianapolis 

TABLEl-CONTRACTPROVISIONS 
Tbe form and content of this contract arc as approved by tbe Board of Waterworks, Consolidated City oflndianapolls, by Resolution No. 24, dated 
April 22, 2002, and are in accordance with 179 IAC 6-1.5-2!1. 

PROJECT NUMBER: J-06-230 PROJECT/DEVELOPMENT NAME: Promenade Shoppes 

COUNTY: Hamilton TOWNSHIP: NoblesvH!e I CON1RACT AUTHOR:JLM 

REVIEW AND INSPECllONFEE: $5.50 perfuot ofmain insbu!ed I DATE APPROVED BY DOW BOARD: 

REVENUE ALLOWANCE: $1231.00furcachn,sidential unit 

SUBSEQUENT CONNECTOR FEE: To be Determined at Project Completion 

MAINTENANCE AND REPAIR BOND: Two Yesrs Duration Following In-Service Date 
20%ofCostShownonFinalActual CostSummat)' 

OTHER PROVISIONS: 

-
ATTACHMENTS: 

THIS AGREEMENT, entered into on the date indicated below, by and between: 

fi(.Of'\'\t:,uA DZ. C, O ""'""-'c.\2....C\ o.. \ LL (2__ ("Developer"), !be Consolidated Cily of Indianapolis Department of 
Waterworks ("Deportment"). and Veolia Water Indianapolis, LLC ("VW!") (individually a "Party," and collectively the "Parties''), WTINESS THAT: 

WHEREAS, Department owns the water system serving the greater Indianapolis area and certain areas in the surrounding vicinity (the "Waterworks"); and 

WHEREAS, VWI operates and maintains the Waterworks under a long-term contract with the Department; and 

'l\'HEREAS, the Developer is engaged in the project identified in Table I above, and has requested that the Department provide water service to the development and to :future 
customers within the development; and 

WHEREAS, Developer has provided VWI and the Deparbnent site plans that detail the desired water utility service, and the Department and VWI are willing to provide such 
service upon the following terms and conditions; and 

WHEREAS, VWl. the Department and Developer agree that the Developer shall, at its own cost and expense. furnish thenecesswy design and engineering services, labor and 
materials, to install the Main Extension and obtain all oeoessaiyeasements, permits, rights-of,.wa:y or other authority which is required to install the Main Extension and to provide 
water service to and throughout the development befure tl1e start of construction; 

NOW, THEREFORE, in consideration of the premises, covenants, agreements and undertakings hereinafter provided, andeachactto be performed pursuant hereto, !be Parties 
agree that: 

1. Site-Utility Plan. Developer shall provide VWI, via both paper and AutoCAD or DXF disk, withlayerdescription (ifAutoCAD, include release number, a sin,.utility plao; 
paper drawings shall be on 24-inch by 36-inch sheets at l •= 30' to l •= 50' scale indicating water mains contemplated). All main extensions installed to provide domestic ,.-.ter 
servjceshall also be sized.and designed provide fire protection service. T11eMain Bi.1ensioa will be designed to deJivcrdomesticwaterservice ata rate su:fficienttosen'Ctbemunbcr 
of parcels abutting the Main Extension and public fire protection service at a minimum rate ofl,000 gallons per minute at 30 pounds per square inch residual pn,ssore at the 
projected maximum daily usage rate. In addition to the above, VWI will determine the size of main reasonabJy necessary to serve the applican~ consistent with maintaining the 
integrity of the overall distnlmtion S)'Slem. 

2. RcvicwofSltc-UtilityPJau. VW!sball review and approve Developer's site-utility plan, offi;ite main installation plan, and easement drawings (ifn:<[Uired), and calculate the 
appropriate siz.e of the indicated water mains, and shall locate fire hydrants, valves and other appurtenances with respect to 1hesite-un1ity plan and offiite in accordance with the 
standards and specifications currently in place for the Watenvorks, provided, however, 1hat VWl may rtquiremains larger than 16 inches in order to provide fur future service. The 
additionalcostofinstallingsuch hugermaiossball beat Department's expense unless they arenecessny fur the development itself Any additional costfur soch oversizing shall be 
negotiated prior to execution of the contract. Should additional reviews of the same basic plan be required.. the first and second reviews will be perfurmed by VWI at no additional 
cost to the Developer but subsequent reviews will require compensation to VWl for time expended. 

The route and extension of any given water main shall be determined in accordance with 170 !AC 6-1.5-29 (Indiana Administrative Code governing waterntilitymainextensions). 

J. Contractor and Materials. VWI shall return the site utility plan to Devcloper,marked either" Approved,• "Approved as Noted," or "Rejected.• VWI and Developer shall 
promptly agree on any changes n«:essmy to comply with Waterworks requirements. AJlcr approval, the Developer shall notify VWI in writing of the instRllation contracto,
Developer seeks to engage. VWI must approve the Developer's selected contrnclor, and VWI may witl!hold approval in its sole discretion. VWI shall infonn Developer ofany 
withheld approval within 14 days after Developer notifies VWI of the intended contrnctor. Falling timely notification to the contral}'. approval shall be deemed granted. 

The Developer shall purchase and provide pipe, fittings, valves, and hydrants and other appurtenances ("Materials"). All Materials must meet or e,cceed VWI's standards and 
specificatiOJ1s, and arc subject to VWI approval. 

4. Developer Installation. Upon approvnl of the contractor and the Materials, the Developer agrees to commence eonslruclion within<>nchundredand twenty (120) calender 
days, and to prosecuteconstru<:tion to full completion in compliancewi!lt all applicable laws and governmental rules and regulations. with all reasonahledillgcncoconsistentwith 
good bosiness practices and the availability of required equipment, materials and labor. The Developer shall give VWJ • minimum ofone week's notice prior to COirulJC!lCing 
construction. 

The Developer hereby agrees that during installation of the Main EJCtensioo, VWl will have the authority to inspect the installation fur compliance with VWI standards at VWI's 
convenience and discretion, provided such inspection will not delay or impede the installation work. VWI shall have authority to halt construction iftheinslalllltionisnotcoosisteot 
with the approved site plan, materials list; OT generally accepted industty practices. Should the conditions along the proposed routeofthewatermain be materially dilretentliom 
those indicated in the site plan or reasonably anticipated. 1he Developer:lhrthcr agrees to cooperate with VWI in modifying the actual constn1ction to render the most efficacious 
result. 
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~-' Unforeseen Circumsbnces. VWI reserves the right to terminate this agn:ement, wi111out pill)';®"' ID VWI, in the event '."'"~t~ 1:""• significant81Chaoo!ogicll~ 
•or tiny other supervening undergiound inclusion is encountered. In such an even~ VWI shall ~o~ D~velopcr of the_~atlon ~ wnting and may then pro~ (blltts not 
required to) an altema~e route or the use of substitutcpipemateria1s and appurtenances °:'the s1tuation,. m vy,rrs sole ~tscretlon, rcq~cs. D~eloper as~, ,vith ~the 
other. Parties, any and all risk of additional cost, filtos, penalties, or assessments re!Btmg to the uncovenng, handling, transporting, cnvtromnental n:oting, or disposmg of 

contaminated sails in tk:! course of construction. 

6. Other Requirements orneveloper. Coincident with deliveiy of the TransrerofOwnershlp (as hertinafler defined),and olher documents required from the Developerto!he 
Departnlen~ there shall also be delivered to VW1 by the Developer: 

a) All required permits, and any other infurmation pertaining to the Main Extension requested by VWl; 

b) CopY of the final platted map lhat is to be recorded fur the development and/or address listing; 

c) Copies of any easements, rights of way, deeds, options, and so :tbrth, obtained by Developer to lhoilitate tho Main Extcosion(s). 

d) Waivers oflion rights exeouted by all material suppliers, subconlrnotors, aod conttactors; 

e) Two (2) year Maintcnaoce andRep,µr Bond cnl\,fainExtension fur materials and workmanship. The Maintenance and Repair Bond shall be in an ~mount equal to 
tweuf,Y percent (20%) of the total project costns indicated on the Final Actual Cost Fotm ns submitted by Developer. Repair work perfurmed during the warranty 
periodntnstbe coordinated with aad inspected by VWI. Customers are to be ootified prforto interruptiooofservlce. In emergency situations, 1he costomemareto be 
notified of the approximate length of service intmruption. Eme,gencyrepairs may bepetlbrrned by VWI, aod the cleveloperlbonding oornpanywill be billed the cost 
of the repair; aod 

f) Total itemized project costs, SPOCifying pipe, valve, hydrant size, nny engineering desigo costs, and nay Jnnd rights [ensements), certified by the Develnpcras being 
accurate; aod 

g) • A> built" drawing, including materials listing, rllllllu!acbtre, and locations; and 

h) All VWI aad Department lees, aod nay previous~ exteosion subsequent connector fi:es, if applicable; and 

i) Recorded final platted map of the development, when avnllable, :from the County Recorder. However, if platted tllllp has lot line changes that require Department 
!hcilities to be relocnted (mains, hydrnots, blowoff; etc,) the developer will be responsible fur the cost of those relocations. 

JJ Copy of all permit closures or acceptance :from applicable ageocies. 

NOTE: All VWI materials removed at tillle of conocction (sleeves, tees, blow of!; valves, etc.) are to be returned to vwr Store ROOID befure taps will be mnde. 

7. Hydrostatic Testing and Disinfection. The installed water mains ("System") shnll be hydrostatically tested by Developer's conlraO!or to msnu.laoturer's recommended 
specifications. Upon ,atlsm.ctoiy completion of the hydrostatic testing, and deliverance nfall items required nnder Sections 6 and 9, the Company or itsalliliates shall disinfuct1he 
System. 

8. Initiation ofWat.r Service. Upondetennination by VW1 that installation has been in accordance with the approved plans and specifications, andallerDeveloperwoveystitle 
to the Department by the execution and delivecy ofa Transfer of Ownership of the main extension and related easements, if applicable, ("Transrer ofOwnecsbip"),anddelivecyofall 
items required by Section 6, water service shall be initiated by VWI. 

9, TlmelySnbmltlal ofTransftr or Ownership. ·lftheDeveloperliills to provide the Department with the TransrerofOwuersblp andall ltemsreqnired in Section, 6 aod 8 
withio ninety (90) dnys fullowinglbe completion ofbydrostatit testbtg and disinfi:clion,Developer shall be required to pny the cost furn new hydrostatic t~ rc-chloriDafion, and 
flusbbtg of the main extension. Snid cost wm be on a time nnd materials basis nod shnll be pnid to VW1 concurrently with the Transfer of Ownership. 

1 O. Ownership of Main Exl1!nsion. Upon conveyance of the Main Extension by Developer to the Department (including all mains, fuehydrants,easem:ntsand othereqttipment), 
it sball become the sole property ofthe:Depnrmwnt After transfer, the Developershall be responsible furtllllintemtnce of the System for2 years from the dab, the System is placed 
in service ("Jn Service Dato"), at Developer's sole expense. Thereafter, VWI shall be responsible fur the mnintennnce and repair of the Sllll1e. 

The Developer shall have no residual property right orintcrestin the Main Extension oreny part thercofby reason of or on account of the Developer having fumishedaptttorall of 
the funds used ill the purchase of materials and equipment for~ or the employment of labor in connection wi~ the construction oftbc Main Extension. 

11. Determination of Cost of Main Extension. TheDepnrtment aod Developer agree that the Cost of Main Extension shall be the amount appearing on the Final Actual Cost 
Summary FotID rendered by Developer to the Depamoont and VWl. 

12. Department Fees. The :Ices pnyableto the Department related to the Main Extension shall be bt an amount ns indicated in Table I per lineal :!bot of main appearing on the 
Traosrer ofOwnershlp furn,, to cover sizing, hydraulics, engineering, administrative costs, legnl costs, direct labor costs, overhead nod transportation costs. 

13. Revenue All•"""••· Tho Department agreestllat fur a period often (l O) years aflerthodaiothe main is in service, !he Departmentwill lllllkecno(l) revenuoollowan<:e 
paymentns indi<:ated in Table l 10 the Developer forencb residential or commercial customer who becomes directly or indirectly connected to tbeMainE"1eosionand begins tu 
receive waler service, if any ("RevenueAIIowaoce Paymont"). For residential customers, such pnyment, ifany,sball beoo Jess than onetinu,peryenrandshall be the product 
of the fullowing: (i) the rcvenue allowance as indicated in Table I; and (iJ) the number of customers who became directly or indirectly conneoted to the main extension aod 
begins to receive water service, if any, since: (a) the date tile Jl]ain was placed in service; or (b) the da1" of the most recentannuol reveoue allowance payment; whichever is 
later. For commercial O\lstcnterS, the revenue allowance shall be calculated on actual IISIII!" at the litcilities served, and shall beflle prndnct ofthefoilowlng: (i) the projected 
wa1errevenn• from the particular commercial customer; and(ii) three. Inno event shall the aggregateReveouoAIJowance Payment to !he Developer exceed the total project 
cost 

14. Subsequent Connector Fees.· Ifth<! owner or occupant of any unconnected lot abutting the main ("Owner'), requests water service any time within ten ye8IS allcr the 
completion daleoftheMainExleosion, the Owner will be obliged, prior to the Department permitting the connection of said Jot to the main. to pay to the Departmenta"soh<queot 
oonoectm's:foen fur each lot fur which service is reqnested. The amoant of the subscquentcooneclm's:foewill be the cost of the Main Extension divided by the number oflots{orlot 
equivaleots as provided in 170 IAC 6-1.5-30) abottingtbemain. 

If the owner ofland which abut., 1he Main Extension and s,,idlnnd was unplatted on the completion date oftbe Main Extension nnd said owner or his heirs, successors or assigns 
{lieteliia.ftot, oo!ltotiveiy fllo •ow11er•) sulldlvides wd lafid witllii! 1 o y- ifulr the oollljlletloti dai,; of tlhl Maitl j,xtl!fisloti !JI snch a til!iilller tiliitsome oull of the 1.m will oot 
require service directly from the Main Extension, and the owoerrequests a lateral Main Extension:flom the MainExtl;nsion to sorvesuchland, 1heowoorwill be obliged to pay to 
1heDepnrlnleltl asubsequentcomleotors lee fur each lotabuttingti,e earlier M~ Extension, regardless of whether such lots nre to be served by the earlier MainExtensionorbythe 
lateral Main Extension. 

Applicants :fur service connections :fur lots withiotheDeveloper's subdivision sball not be required to pey a subsequeotconnectot'siee. The subsequontcomicctor'siee shall be in 
addition to any other chnrges which the subsequent connector mustpny to the Department or VW1 in order to cormectto and receive service from the Department 

The subsequent conocotor fee, If any, will be determined once tile cost of Main Extension has been submitted to the Department along with the Traosrer of Ownership by the 
Developer. The Depnrtment will issue a letter to the owner (with a copy to the Developer) specifying the amount of this subsequontconnectot's ice. Refi,nds shall be paid by the 
Department to Developer as provided in 170 !AC 6-1.5-36. Developer, at its sole discretion, may request thattheDepnrtmentrednce or waive the subsequent connector fee. This 
waiver or redllction in the subsequent connector fee must be: In writing and submitted to the Department. 

15. Set OIL The Department shall have therigbtto sot off against any Jitnds due the Developer io connection withRevenueAIIowaoccs and Subsequent Connector Fees fornny 
actual or antiClP\lted losses and/or expenses related to any claims, demands, causes of action, liabilities, losses, damages, penalties, costs or liens asserted by nny partyagaiosttbe 
Department or VWI or tbeirpropertiesfurwhlcb theD~velopnr is required to defend, indenmify,holdbnrmless nnd protect the DepadJnenl or VWI onderthe termsofperagraph 19 
herein. 
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'16, Coaneetion to Main Extension, Atb:r thedato the main is insemcetho Developer shall have the right to connect customers to thc Main Extension in acconlancewith VWl 
and dJCDepa-..t', rate,, nJ!o, and regulatioos, as approved by the Indiana Utility Regulatory Commission and in olrectfromtimoto time, witboutfiutbcrinstB!latimcbatgc. The 
cost of the service pipes from the Main Extension to the individual premises oftheDeveloperor lot owner shall be borne by tho l)evclopor or lotov,nerasa separate expense, such 
servlce pipes shall remafn the custoOJCr's property. The service taps to the Main Extension shall be made by VWI and owned by the Deparuneul 

17. No Rcfulids Based Upon Other Main Extension. Notwithstanding aoy other provisions of this Agreement, the Department shall have the absolute right nt aoy time to 
construct and install other main oxtenslcmsand appurtenantfiicilities connecting to the Main Extension, provided service to the subject Main Extension is not impaired. Neither the 
connection of any such other main extension nor any service furnished by or from such other main exteosions shall be sobjectto orin any maaneraffi:ct this Agrcemcot, and the 
Developer shall not be entitled to any revenue allowance refund or other payment by reason of1he COmJCCrion of soch other main extensions or connections for service therefrom. 

18. Developer Safety Measures. Th<, Developer and its contractor(s) sluill take nil stepsnecessacy to ensure the sare!y of any VWI inspector or other employeeattheworksite. 
VWl shall have no responsihililyfur identifying, eliminating orotherwiseabalin~ any safi,cy, lrealth. or environmental hazard created orotherwiseresolting atlheworlGitefromthe 
activities of the Developer or any other person.Nothing in thisAgreemeut shall be construed or interpreted, direcdy or indirectly, as requiring that VWI undertake any leg,u dut,yof 
the Developer or contractor (s) to the Developers or contractofs employees, inl'itees or licensee, or to any lederal, stato or local governmont agency. 

19, Liability ood Jndcmnlty. Tbe Developer and its contractot(s) sball be solely respo115ib)e fbrall labor, materials, equipmcatand work at tbe worksite. The Developer shall 
defend, indemnify, holdbannlessand protect the Department and VWI. their affiliates, employees, agents, officexs, and directors (the "Departmeotlndeomlfi,:c!Parties"'),fromand 
against any and all claims, ~omands, caoso, of action, liabilities, lo,ses, damage, penalties, liens asserted by any par1y against City, the Doportmentlndemoified Parties. or their 
properties, costs (including reaso1J11bleattomoys' li:es), andsnns, including without limiting the generality ofthofbregoing, thoseclaijos, demands, awsesofacti011,JJabilities,l=, 
damage, penalties, liens. costs {including reasonable attorneys' :fi:es). and sui1s for which lhe Department Indemnified Parties may be, or may he claimed to be, liable through 
negligence or otherwise, fur death, personal injury, illness or loss or damage to property, or ecooomic loss alleged to arise out ot; resoltfrom, relate to, -0r be in aay manner 
connected with activities of the Developer or the services provided by the Departmeot JndeomifiedParries under tbisAgreemeat The Developer shall provide soch dell:nse and 
indemoily whether tho claim, demand, cause of action, Jieo, or suit alleges that the occurrenoe, omiosion, acdon, liability, lo"', or dllmage was caused or contributed to by the 
concurroot,jointcomparative, activeorpassivenegligentactoromissionof any Depamncnt:Jndemnilied Party, exceptthattheDeveloperassomesno liabilityfurthenegligeot
oromlssioos ofaoy Departmeotlndemoified Party, their employees, agents, officers, and directors, which, withoutcootnoutory:filult on the part of the Developer, its conttaclllr(s). 
subcontractor(s), or their employees, agems, -0fliccr.;, or directors, is lhe sole caose ofloss, damage to person or property, or injury to or death of11ny ))eIOOn. 

The Departmentlndemaificd Parties sbal1 give theDevelopetprompt ,.,itten notice of any lien or claim fur-which indemnification is soughtherennder. The Developer shall at its 
ownexpenseassumothedefenseofsuchlienorclaimwithcounselselectedinconsultationwiththelJepaL!mentJndenmifiedParties;provided,however,thatthene.eloporshallnot 
be eotitlodto settle any lien oc claim against the DcpartmentlndenmificdPartieswithont1he priorwritteo conseot oftheDepartmentlndemnifiedParties, whichronsentsballnotbe 
unreasonably withheld. The Depmtmeot Indemnified Parties shall have tbc right, butuot the duty, to employ, at lls expense, its own COUDSel in any soch case. 

20. Jnsannoe, TheDeveloperond itscontractodsubcontractms shall add theDepartmeotlndemolfiedParties as additional insllfC(ls on a prima,y andnon-<ontnbrtoiybasiswxb" 
all oftbe Developer's liability insurance policies covering work attheworksite. As additional insureds, the DepartmentlndemnifiodPortics shall be provided thesameoxteot and 
quality of coveragoasthe Developerandanyotherprima,y iosww pany. The Developer shall provide theDcpartmentlodemnifiedParties 11 cemficateormsuranceevidem:ingsoch 
coven,ge prior to VWl's porfurmance of any services undel' this Agreement. Such liability iosuraoce coverage sl!all remain in fhll furce and efrect lliltil the In-Service Dato. 

21. VWIEmployecs. Uuderno circumstancesshalJ DepnrtmentorVWI employees be deemed employees, ageots or representatives of the Developer. Norsball lhis.Agre,mefllbe 
deeOJCd to constituto ony Party herero as the agent or n,pn,seatative of anodier Party. 

22. Successors and As,igns, This Agreement shall inure lo the henelit of and be bioding upon the Parties hereto, including any subsequent conoectors, aod their respocdve 
successorll and aosigns.. 

23. Indiana UtllityRcguatory Commission. This Agreement is entered into in confunnily with lb~ rules and regulations oflhe lndillllll Utility RegulatoiyCommissionaodfue 
Department's and VWI' Rules, Regulations, and Conditions of Service on file with aruj approved by such Commission. In lhe event of any conflict belweel1 the terms oftbis 
Agreemeat and the mies and regolatioos of such Commission and the Department's aod VWI', Reg,1lationsand Conditions ofServi<:e, the roles andn::gulationsofsucbComnission 
aod the Departmeot's and VWJ• Rules,Regulatioosand CondltionsofServioe shall control and shall soporsedeany incoosistentlonnsherein. The respocdve obli!lllticmsof enchof 
1he parties hereunder shall be subject to all applicable laws, rules and regulalioos. 

IN WITNESS WHEREOF, the Parties have properly executed this Agreem~t or caused the same to be properly executed as of the date herein below set forth. 

VEOLIA WATERlNDIAl'!APOLIS,LLC 

TiHe: Vloo Pnsident - Capital Projecb 

·Datcffigned: __ 7_~_2........;"3c__-<::,._/-'---------

CONSOLIDATED 0TY OF INDIANAPOLIS 
DEPARTMENT OF WATERWORKS 

By:_~~""""""""~=--:~c=--_,,;~:,.e:~:,,:,,:"-==='---

PrlnttdName,_ ..... /J'l-c....;..:.1.:....t°.<.J6co·~'--'"''-'/~t:.ec..:,.-_?:,<.....>o'--'>'--''£"-'h..e/="'-"'S-

""' d•h•~ lJ,,.,;_,,._ 
Date Signed: -z./4 6 /2. c,,P ,7-

7 

LLC. 
DEVELOPER ~ 

Firm Name: I i.o\"V\e1/\c,-,lle, C.,oMMei1..C\°'-\ 

By: . ~ 
Printed Name: 'J?fH.tr-1 H • S ""- "1-t-L-

TiHe: __ /l.i~4-N_A-,+1~f N_f+--At'---½'-'~"--"1-'r:f ______ _ 

Signed: 11 l )-/ D t 
Ta:xpayerIDfl: .3i-1s5(p72_8 
Daytime Telephone Number: (?, I J) 513 - O ( 00 

MailingAddres,: qo l I N. '(/\eQ,cll.,."-, 'Suite 2.02. 
.Indt'!""-t"~~,, ItJ, '-/,(c,!J(oO 
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REFUND OF A WATER MAIN EXTENSION DEPOSIT 

Refund No. ______ 1 ______ Project No •. ___ ,J~ .... 0"""6:-...c..2-"-'30'"-· _.;,;,.;. 

Date: 03107 /11 ----....-....--
Act u a J Cost; •. , . . . • • • . . . • . $ . 268,047.00 

Depositor I Assignee Promenade Commercial, LLC Prior Refunds . • , • . • . • • • . . . $ .. 
Ad~ress. 9011 N, Meridian St, Ste 202 Balance before-this refund,.. . $ 2f38,047.00 · 

City lodf~napo1i:$;)N 4~~60 This Refund ••••••••• ~ • • • • $ 736.43 
Agreement dated Deposit balance........ . . . $ 267,310.57 
Released for Taps. 2/14/2008 Contract Expires - 2/14/2018 

2 

covering maln(s) in .-, ----~_P_ro_m_e_n_a'"""'de_S_h_o_,_p.,_pe_s _____ --'-

C9mmeroi~I Revenue allowances totillin9 
Commercial allowance calculated on first 12 months metered 

service, X 3, minus cost to connect customer 

$ 736.43 

Calculatlon of this refund Is based on the. following tapst 

Site Number 

S000653952 
lrr9. 

Signed: 

Copies to: 
General Accounting: 

First 12 months 
service multiplied Connection Comm&rclal 

Cwt9mer Address by 3 Cost Revenue Allowance 

5886 Promenade St}ops Blvd. 
5865 Promenade Shops Blvd. 

Abby Cudworth 

$670.04 
$1,274.39 

Capital Projects Accountant 
Abby.Cudworth@veoliawaterna.com 

Customer, General Accounting, Main Extension Refunds 
0252504 

$604.00 
$604.00 

$66.04 
$670,39 



BiDed first 1st year Minus 
Lot Number Address 12 Mo. (year) service times 3 meter connection · Meter Code Allowance 

S000653952 5865 Promenade Shoos Blvd. $ 223.35 $ 670.04 604 3 $ 66.04 

lrrg. 5865 Promenade Shoos Blvd. $ 424.80 $ 1,274.39 604 3 $ 670.39 

' 
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STATE OF INDIANA ) 
) SS: 

COUNTYOFHAMILTON ) 

IN THE HAMILTON SUPERIOR COURT NO. 1 

CAUSE NO. 29D01-1611-PL-009906 

PROMENADE COMMERCIAL LLC, ) 
) 

Plaintiff, ) 
) 

V. ) 

) 
THE BOARD OF DIRECTORS FOR ) 
UTILITIES OF THE DEPARTMENT OF ) 
PUBLIC UTILITIES OF THE CITY OF ) 
INDIANAPOLIS d/b/a CITIZENS WATER or ) 
CITIZENS ENTERGY SERVICES, ) 

) 
Defendant. ) 

AMENDED COMPLAINT FOR DAMAGES AND DECLARATORY JUDGMENT 

Plaintiff, Promenade Commercial LLC ("Promenade"), by counsel in accordance with 

Indiana Trial Rule 15(A), for its Amended Complaint for Damages and Declaratory Judgment 

against Defendant, the Board of Directors for Utilities of the Department of Public Utilities of the 

City of Indianapolis d/b/a Citizens Water or Citizens Energy Services ("Citizens"), states as 

follows: 

PARTIES, JURISDICTION AND VENUE 

1. Promenade is a limited liability company, which is organized pursuant to the laws 

of the State of Indiana and which maintains its principal place of business in Hamilton County, 

Indiana. 

2. Citizens is a provider of water utilities with its principal place of business located 

in Indianapolis, Indiana. Citizens can be served with process through its in-house counsel, who 

has agreed to accept service of process for Citizens. 



3. Venue is proper in this Court pursuant to Rule 75(A) of the Indiana Rules of Trial 

Procedure because the contract at issue in this lawsuit relates to real property located in Hamilton 

County, Indiana. 

FACTS 

4. On July 12, 2007, Promenade entered into a certain Water Main Construction 

Agreement (the "Agreement") with Veolia Water Indianapolis, LLC ("Veolia") and the 

Consolidated City of Indianapolis Department of Water ("Department") in connection with the 

development of the Promenade of Noblesville (the "Development"). A true and accurate copy of 

the Agreement is attached hereto as Exhibit A. 

5. The Development is located in Noblesville, Indiana and is bounded to the south by 

State Road 32, to the east by Mill Creek Road, to the west by Little Chicago Road, and to the north 
I 

by another parcel of property. 

6. As of July 2007, the Department owned the water system serving the greater 

Indianapolis area and certain surrounding areas, including Noblesville, Indiana and the 

Development (the "Waterworks"). 

7. As of July 2007, Veolia operated and maintained the Waterworks under a contract 

with the Department. 

8. Pursuant to the Agreement, Promenade agreed to construct a water main to serve 

users within the Development at Promenade's expense. 

9. The Agreement also provides that, for a period of ten (10) years from the date the 

water main constructed by Promenade is in service, the Department would make certain revenue 

payments to Promenade as residential and commercial customers connected directly or indirectly 

to the water main and received water service. 

2 



10. Specifically, the Agreement requires that, for each residential customer in the 

Development who becomes directly or indirectly connected to the water main and begins to receive 

water service, the revenue payment to Promenade was to be $1,231.00 per unit per year. 

11. For commercial customers, the revenue payment to Promenade was to have been 

payment is product of three (3) times projected water revenue. 

12. Promenade complete construction of the water mam, mcurnng expense of 

$290,023.08. 

13. The water main was placed into service in February 2008. 

14. Once the water main was completed and placed into service, Promenade deeded the 

water main to Veolia, as required by the Agreement. 

15. Promenade Villas is commercial portion of the Development, located in the 

northeast portion of the Development. Promenade Villas is located immediately adjacent to the 

water main constructed by Promenade. 

16. Promenade Woods is a residential area located in the northeast portion of the 

Development, just north of th~ Promenade Villas. 

17. Upon information and belief, in or about 2010, the Department terminated its 

contract with Veolia and placed Citizens in charge of operating and maintaining the Waterworks. 

18. Shortly after Citizens assumed this role, it arranged for the primary home builder 

for the Promenade Woods residential development to connect to the water main constructed by 

Promenade to supply water service to the homes constructed in the Promenade Woods 

neighborhood. 

19. Through this connection, many residential customers have indirectly connected to 

the water main constructed by Promenade and begun to receive water service. 
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20. Upon information and belief, since the water main was placed into service in 

February 2008, over twenty-five (25) residential customers have indirectly connected to the water 

main constructed by Promenade and begun to receive water service. 

21. Upon information and belief, there are over forty (40) total lots on which homes 

have been constructed in the Promenade Woods neighborhood. These will soon be - or may 

already be - additional residential customers who have connected indirectly to the water main 

constructed by Promenade and will begin - or may have already begun - to receive water service. 

COUNTI 
Breach of Contract 

22. Promenade incorporates by reference and realleges each allegation set forth in 

paragraphs l through 21 as if fully set forth herein. 

23. The Agreement is a valid, enforceable contract. 

24. As discussed herein, Promenade performed all of its obligations under the 

Agreement. 

25. Citizens has breached the Agreement by failing and refusing to pay Promenade the 

revenue allowances due. 

26. As a direct and proximate result of Citizens' breach of the Agreement, Promenade 

has sustained considerable financial damages in an amount to be established at trial. 

COUNT II 
Unjust Enrichment 

27. Promenade incorporates by reference and realleges each allegation set forth in 

paragraphs 1 through 21 as if fully set forth herein. 
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28. By constructing the water main at issue in this lawsuit, Promenade has conferred a 

real and measurable benefit on Citizens. Indeed, Promenade expended $290,023.08 to construct 

the water main. 

29. To date, Promenade has received no compensation for its work in constructing the 

water main. 

30. Under these circumstances, it would be manifestly unjust to permit Citizens to 

retain this benefit without requiring that it compensate Promenade for the reasonable value of the 

benefit conferred. 

COUNT III 
Declaratory Judgment 

31. Promenade incorporates by reference and realleges each allegation set forth in 

paragraphs 1 through 21 as if fully set forth herein. 

32. In accordance with Ind. Code§ 34-14-1, Promenade seeks a declaratory judgment 

that, for any residential units constructed in the Promenade Woods or elsewhere within the 

Development, the Agreement requires revenue payments to Promenade in the amount of $1,231.00 

per unit per year through February 2018. 

33. This action for declaratory judgment is brought for the purposes of determining a 

question of actual controversy by and between the parties. 

34. This declaratory judgment is sought because the parties have an interest in 

obtaining a declaration by the Court with respect to their rights in connection with obligations 

imposed by Agreement in connection with new residential units that connect directly or indirectly 

to the water main constructed by Promenade through February 2018. 

35. In accordance with Indiana Code§ 34-14-1-10, Promenade requests that the Court 

award its costs, including reasonable attorney's fees, incurred in seeking this declaratory judgment. 

5 



WHEREFORE, Plaintiff, Promenade Commercial LLC, respectfully requests that the 

Court enter judgment in his favor and against Citizens and that Court grant Promenade any other 

appropriate relief. 

Respectfully submitted, 

Isl Daniel K Burke 
Daniel K. Burke (#24572-49) 
DKB LEGAL LLC 
1016 3rd Avenue SW, Suite 100 
Carmel, IN 46032 
317-709-4242 
Email: dan@dkblegal.com 

Attorney for Plaintiff, 
Promenade Commercial LLC 

6 



CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing document was served upon the following 

counsel of record via the Court's electronic filing system and by Certified Mail on February 24, 

2017: 

Alex Valle, Senior Legal Counsel 
Citizens Energy Group 
2020 North Meridian Street 
Indianapolis, IN 46202 

Isl Daniel K. Burke 
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STATE OF INDIANA ) IN THE HAMILTON SUPERIOR CdURT 
) SS: 

COUNTY OF HAMILTON ) CAUSE NO. 29D01-1611-PL-9906 

PROMENADE COMMERCIAL, LLC, ) 
) 

Plaintiff, ) 
) 

vs. ) 
) 

THE BOARD OF DIRECTORS FOR ) 
UTILITIES OF THE DEPARTMENT OF ) 
PUBLIC UTILITIES OF THE CITY OF ) 
INDIANAPOLIS d/b/a CITIZENS WATER ) 
OR CITIZENS ENERGY SERVICES, ) 

) 
Defendant. ) 

DEFENDANT'S MOTION FOR STAY 

Filed: 7/19/2017 5:52 Pl\ 
Tammy Bait 

Cieri 
Hamilton County, Indian. 

Defendant, the Board of Directors for Utilities of the Department of Public Utilities of the 

City of Indianapolis, d/b/a Citizens Water ("Citizens") (incorrectly identified by Plaintiff as 

"d/b/a Citizens Water or Citizens Energy Services"), by counsel, moves the Court for stay of this 

action, on grounds of primary jurisdiction and failure to exhaust administrative remedies 

pursuant to Austin Lakes Joint Venture v. Avon Utilities, Inc., 648 N.E.2d 641, 646 (Ind. 1995) 

and related case law. In support of its motion for stay, Defendant states as follows: 

1. Plaintiff filed its complaint on November 15, 2016, in which, as to Citizens (albeit 

referred to incorrect as "Citizens Energy Services Company, LLC"), Plaintiff purported to allege 

a cause of action for breach of contract and related claims for unjust emichment and for 

declaratory relief. 

2. On February 24, 2017, Plaintiff filed its amended complaint (the "Complaint"), 

asserting therein substantially the same claims, but substituting as the defendant the currently 

named Citizens entity. 
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3. Plaintiffs Complaint attaches a copy of the contract allegedly breached by 

Citizens (Complaint Exhibit A). Such contract, in turl}., necessarily implicates Citizens's Terms 

and Conditions, also known as a "tariff," on file with the Indiana Utility Regulatory Commission 

("Commission"), due to the fact that the contract expressly incorporates, in two separate places, 

the "rules and regulations ... on file with and approved by such Commission." See Complaint 

Ex. A, at ,r 16 ("Developer shall have the right to connect customers to the Main Extension in 

accordance with [the] rates, rules and regulations, as approved by the [Commission] and in effect 

from time to time .... ") and ,r 23 ("This Agreement is entered into in conformity with the rules 

and regulations of the [Commission] and [the] Rules, Regulations, and Conditions of Service on 

file with and approved by such Commission."). 

4. The issues alleged in the case involve a Water Main Extension Agreement 

between the Plaintiff and Citizens's predecessors-in-interest, Veolia Water Indianapolis, LLC 

and the Consolidated City of Indianapolis Department of Waterworks 1. 

5. While this court may exercise subject matter jurisdiction over this action, 

nevertheless unexhausted administrative remedies remain, and furthermore primary jurisdiction 

over a key issue lies with the Commission, such that the case should be stayed and the matter 

referred to the Commission for exhaustion of prescribed remedies and for resolution of such key 

lSSUe. 

6. Citizens is a local water utility regulated by the Commission. See LC. 8-1-11.1-

3( c )(9) (setting forth the powers of the Citizens Board, and stating that Citizens has the power to 

"adopt rules for service and rates for service," but adding that "any such rules and rates for 

service shall be in effect only after the rules and rates have been filed with and approved by the 

1 See Complaint Ex. A, at ,r 22 ("This Agreement shall inure to the benefit of and be binding upon the 
Parties hereto, ... and their respective successors and assigns."). Emphasis added. 
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commission and such approval shall be granted by the commission only after notice of hearing 

and hearing as provided by IC 8-1-1 and IC 8-1-2 .... "). 

7. When Citizens acquired the water utility effective August 26, 2011, the 

Commission approved, in Commission Cause No. 43936, a set of Water Service Terms & 

Conditions ("Water Terms & Conditions" or "Terms & Conditions"). See attached Exhibit A 

(excerpts). 

8. Any attack on the validity or application of a Commission-approved utility tariff 

is within the exclusive jurisdiction of the Public Service Commission (now the Indiana Utility 

Regulatory Commission). Haggard v. PSI Energy, Inc., 575 N.E.2d 687, 690 (Ind. Ct. App. 

1991). 

9. Rule 11 of the Water Terms & Conditions2, titled "Complaint Procedure," 

provides for complaints about bills, security deposits, disconnection notices, and "any other 

matter relating to the Utility's service .... " 

10. Complaints under Rule 11 may be made "in person, in writing, or by completing a 

form available from either the Commission or from the Utility at its business office." See Rule 

11.1. The complainant also "may ... request a review of the Utility's proposed disposition by the 

Commission." See Rule 11.2. 

11. Additionally, the Commission has published rules regarding informal complaints 

to the Commission, wherein "[a]ny individual or entity may informally complain to the 

commission's consumer affairs division, with respect to any matter within the jurisdiction of the 

commission." See 170 Indiana Administrative Code 1-l.1-5(a). 

2 Since 2011, the Terms & Conditions have been amended, with Commission approval, several times, 
most recently in 2016. The current Terms & Conditions describe the applicable complaint procedures at 
their Rule 9, instead of at Rule 11, but the language used is exactly the same. In this Motion, Citizens 
will use the term "Rule 11" with reference to the complaint procedures, as that is the rule set forth in the 
attached Exhibit A, although currently Rule 9 applies. 
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12. It is axiomatic in Indiana that "a claimant with an available administrative remedy 

must pursue that remedy before being allowed access to the judicial power." See, e.g., 

Advantage Home Health Care Inc. v. Ind. State Dep't of Health, 829 N.E.2d 499,503 (Ind. 2005) 

(quoting City of East Chicago v. Sinclair Refining Co., 111 N.E.2d 459,464 (1953)). 

13. Indeed, the Indiana Supreme Court has described the rationale for the doctrine of 

exhaustion of administrative remedies as follows: 

Premature litigation may be avoided, an adequate record for judicial 
review may be compiled, and agencies retain the opportunity and 
autonomy to correct their own errors. Even if the ground of complaint is 
the unconstitutionality of the statute, which may be beyond the agency's 
power to resolve, exhaustion may still be required because 'administrative 
action may resolve the case on other grounds without confronting broader 
legal issues.' 

Turner v. City of Evansville, 740 N.E.2d 860, 862 (Ind. 2001) (quoting Turner v. City of 

Evansville, 740 N.E.2d 860, 862 (Ind. 2001)). 

14. As was explained by the Indiana Supreme Court in the Austin Lakes case (cited 

above), after a trial court has determined that it has subject matter jurisdiction, it "must review 

the issues in the case claimed to be matters within the purview of an administrative or regulatory 

agency to determine whether the doctrine of primary jurisdiction should be invoked, i.e., whether 

the court, while retaining jurisdiction over the case, should refer an issue or some subset of issues 

in the case to the expert agency for its opinion or final decision." 648 N.E.2d at 646. The trial 

court must also assess whether referral to the agency is mandatory, as is the case when there is 

(as here) a failure to exhaust administrative remedies. Id. at 646-647. 

15. This case, in large part, turns on the definition of the term "indirectly," as that 

term is used in ,r 13 of the Agreement. See Complaint, ,r 10. The Agreement does not define this 

term, although other provisions in the Agreement suggest its likely meaning. Plaintiff does not 
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agree with Citizens's interpretation of this term. Significantly, this term is clarified with 

reference to Citizens's Commission-approved Water Terms & Conditions, in Section 12.14.3 

thereof 3, and the Agreement clearly provides at ,r 23 that "[i]n the event of a conflict between 

the terms of this Agreement and the rules and regulations of such Commission and the .. . 

Regulations and Conditions of Service, the rules and regulations of such Commission and the .. . 

Rules, Regulations and Conditions of Service [which includes the Commission-approved Terms 

& Conditions] shall control and shall supersede any inconsistent terms herein." Emphasis added. 

See also id. ("The respective obligations of each of the parties hereunder shall be subject to all 

applicable laws, rules and regulations."). Emphasis added. 

16. Interpretation and application of Water Terms & Conditions that have already 

been approved by the Commission previously, in connection with an Agreement that expressly 

incorporates the Commission's rules and the Terms & Conditions at issue by reference, clearly 

falls within the purview of the Commission's expertise. Moreover, the Commission has 

provided a mechanism for resolution of this aspect of Plaintiffs complaint, i.e., the complaint 

procedure described above. Accordingly, regardless of whether this Court may properly exercise 

over the subject matter of this action, referral of the principal issue in the case, i.e., interpretation 

of the term "indirectly" as it is used in the parties' contract at issue, should be made to the 

Commission. Moreover, Plaintiff should be required to exhaust the prescribed administrative 

remedies in this matter before proceeding any further with its court action. Accordingly, the 

present action should be stayed pending resolution of the administrative process and of this 

court's referral. 

3 Again, the current Terms & Conditions are numbered differently. The applicable rule is currently 
labeled "Rule 10.14.3," but precisely the same language is in prior Citizens Water tariffs at Section 
12.14.3. In this Motion, Defendant will refer to this provision as Rule 12.14.3. See Exhibit A. 
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17. Counsel for the Defendant inquired with Plaintiff's counsel on July 17, 2017, 

regarding whether the Plaintiff has any objection to the relief sought by Defendant herein. As of 

the filing of this motion for stay, Plaintiff and its counsel have indicated opposition to 

Defendant's motion and its intent to file a response. 

WHEREFORE, Defendant, by counsel, hereby requests that the Court stay this case, 

pending exhaustion of administrative remedies and resolution of the issues referred to the 

Commission (i.e., interpretation of the term "indirectly" as it is used in the parties' contract at 

issue), and further grant all other just and proper relief in the premises. 

- 6 -

Respectfully submitted, 

Isl Alejandro Valle 
Alejandro Valle, Attorney No. 22863-49 
Citizens Energy Group 
2020 North Meridian Street 
Indianapolis,-Indiana 46202 
avalle@citizensenergygroup.com 
Phone I fax: (317) 927-4317 



CERTIFICATE OF SERVICE 

The undersigned hereby certifies that the foregoing has been served upon the following 
party bl placing a copy of the same in the United States Mail, first class, postage pre-paid, on 
this 19 day of July, 2017: 

Daniel K. Burke 
DKB Legal LLC 
1016 3rd Avenue SW, Suite 100 
Carmel, IN 46032 

- 7 -

Isl Alejandro Valle 
Alejandro Valle 
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Department of Public Utilities for 
The City oflndianapolis, acting by , 

Filed: 7/19/2017 5:52 Pl\ 
Tammy Bait 

Cieri 
Hamilton County, Indian. 

and through The Board of Directors for Utilities, 
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Martha D. Lam.kin 
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Citizens Waterworks 
2020 N. Meridian Street 
Indianapolis. Indiana 46202 ORIGINAL PAGE NO. 25 

9.6.3 maintain and repair, at the Customer's sole expense, the Customer's private fire service 
system, including the Customer's pipes installed within the Public Right-of-Way or Easement, 

9.6.4 compensate the Utility for any and all damage to the Utility's facilities located in the 
Public Right-of-Way or Easement caused by the Customer, its system, installation or use, 

9.6.5 indemnify the Utility against any and all liability and claims arising from damage to 
property or injury (whether or not alleged to be the result of the Utility's negligence) caused by the 
Customer's system or its installation, maintenance or use, and 

9.6.6 relocate, at no expense to the Utility, its facilities installed within the Public Right-of-Way 
if such relocation is necessitated by a public improvement. 

9.7 Detector Checks. An Underwriters Laboratory-approved detector check with a bypass Meter or 
double check detector check assembly shall be installed in all new private fire system Service Pipes. In addition, 
detector checks with bypass Meters or double check detector check assemblies shall be installed where existing 
private fire system Service Pipes are being modified, replaced or relocated, where existing private fire systems are 
being extended, and when a Customer being served has been found by the Utility to be using water, without 
authorization from the Utility, from an existing unmetered Service Pipe for purposes other than fire service. The 
detector check or double check detector check assembly shall be located after all metered Branched Service Pipe 
connections. The bypass Meter around the detector check or double check detector check assembly shall be sized, 
purchased, installed and owned by the Utility. The detector check or double check detector check assembly, meter 
pit or vault, and all other piping facilities within the meter pit or vault, shall be subject to the Utility's prior approval 
and be constructed and installed by, and the responsibility of, the Customer. 

RULE 10. UTILITY'S RESPONSIBILITY FOR SERVICE 

10.1 Interruptions. Pressure, and Volume. The Utility will use reasonable care and diligence to avoid 
interruptions and fluctuations in its service, but it cannot and does not guarantee that interruptions and fluctuations 
will not occur. Variations in pressure or volume of flow are to be expected. In the Utility's judgment, Customers 
requiring unifonn service, an uninterrupted supply, or unifonn pressure or volume shall make their own special 
provisions on their Premises. Customers needing special provisions for uninterrupted service may also be required to 
install multiple meters or multiple backflow devices to allow the Utility to test Meters and backflow devices or 
repair Meters during the Utility's normal business hours and to allow the Customer to repair its backflow devices. 

10.2 Liability for Damages on Customer's Premises. The Utility shall not be liable for any damage 
done or inconvenience caused by reason of any break, leak or defect in, or by water escaping from, Service Pipes or 
fixtures on the Premises of the owner or Customer. 

RULE 11. COMPLAINT PROCEDURE 

11.1 Complaint. A Customer may complain to the Utility at any time about any bill which is not then 
delinquent, a security deposit, a disconnection notice, or any other matter relating to the Utility's service and may 
also request a conference about such matters. The complaints may be made in person, in writing, or by completing a 
form available from either the Commission or from the Utility at its business office. A complaint shall be considered 
filed upon receipt by the Utility, except mailed complaints shall be considered filed as of the postmark date. In 

fSSUBD PURSUANJTO 
WATER TERMS AND CONDITIONS . T 

I.U.R.C. CAUSE NO. 43936 ,1 3 9 3 6 -
dUL 132011 

th..Cii;.nu Ltilit} Regulatory Commission 
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Citizens Waterworks 
2020 N. Meridian Street 
Indianapolis, Indiana 46202 ORIGINAL PAGE NO. 26 

making a complaint or requesting a conference (hereinafter "complaint''), the Customer shall state ms/her name, 
service address and the general nature of his/her complaint. 

11.2 Investigation of Complaint and Notification of Proposed Disposition. Upon receiving each such 
complaint, the Utility will investigate the matter, confer with the Customer when requested and notify him/her, in 
writing, of its proposed disposition of the matter. Such written notification will advise the Customer that he/she may, 
within seven days following the date on which such notification is mailed, request a review of the Utility's proposed 
disposition by the Commission. If the Customer requests a special Meter reading, the first reading of the Customer's 
Meter by the Utility during its investigation shall not be subject to the charge for a special Meter reading prescribed 
in the Utility's Rate Schedules. Subsequent readings, however, if requested by the Customer, will be subject to the 
charge. 

11.3 Service During Review of Complaint. If the Customer is rece1vmg service at the time the 
complaint is received by the Utility, his/her service will not be disconnected until at least ten days after the date on 
which the Utility mails the notification of its proposed disposition of the matter to the Customer. If the Customer, 
within seven days after the mailing by the Utility of its proposed disposition of the matter, requests the Commission 
to review the Utility's proposed disposition of the complaint, the Utility will not disconnect the Customer's service 
until at least three days after the date of the mailing of the Commission's decision on the matter, provided the 
Customer has paid and continues to pay all undisputed bills, portions of disputed bills as specified hereinafter, and 
all future undisputed bills prior to their becoming delinquent. If the Customer and the Utility cannot agree as to what 
portion of a bill is undisputed, the Customer shall pay on the disputed bill an amount equal to his average bill for the 
twelve months immediately preceding the disputed bill, except in those cases where the Customer has received 
fewer than twelve bills, in which event the Customer shall pay an amount equal to 1/12 of the Utility's estimate of 
its annual cost ofrendering service to such Customer. 

11 .4 Record of Comp lain ts, The Utility's record of complaints under this rule will be available during 
normal business hours upon request by the concerned Customer, his agent possessing written authorization, or the 
Commission. 

RULE 12. MAIN EXTENSIONS 

12.l Definitions. The following terms as used in this rule have the following meanings; 

12. 1.1 "Completion date of the Main extension" means the date the Utility declares the Main 
extension to be in service and releases it for Taps. 

12.1.2 "Cost of the Main extension" means the estimated cost of installing the Main or the 
actual cost of a developer-installed extension. 

12.1.3 "Deposit" means the amount required to be deposited by or on behalf of each prospective 
Customer for a Main extension prior to the Utility commencing construction of the Main extension. 

12.1.4 "Main extension" means the Mains, hydrants and appurtenances installed by the Utility to 
provide the water utility service requested by or on behalf of the prospective Customer or Customers, but 
does not include the Customer's Service Pipe. 
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the lateral Main extension. Applicants for service connections for parcels within subdivision developments included 
in a Main extension agreement shall not be required to pay a subsequent connector's fee. The subsequent 
connector's fee shall be in addition to any other charges which the subsequent connector must pay to the Utility in 
order to connect to and receive service from the Utility. 

12.14 Provisions Regarding the Refund ofDeposits. 

12.14.1 All Main extensions are the Utility's property. The Utility shall have the right to make 
further extensions therefrom without the original depositors being entitled to any refund by reason of such 
further extensions or connections thereto, except as provided in Rule 12.13. 

12.14.2 No refund shall be based on connections to the Main extension made more than 10 
years after the completion date of the Main extension. In no event shall the total amount of the refunds to 
an original depositor exceed the amount of his deposit. No interest shall be paid on any deposit made 
pursuant to this Rule 12. 

12.14.3 No refund of any deposit shall be made on account of any Customer connecting to the 
Main extension for whom a final revenue allowance was allowed in establishing or adjusting the amount of 
such deposit, or whose property does not directly aout upon the particular section of the public ' 
thoroughfare in which the Main extension is installed. 

--------12.14.4 In the event that more than one party contributes to the total required deposit, refunds 
shall be divided among the parties making the total required deposit in the satne proportion as their 
contributions bear to the total required deposit, unless otherwise provided for in the Main extension 
agreement. 

12.14.5 The Utility shall notify the original depositor or depositors of the completion date of 
the Main extension. Within 30 days after the first anniversary of said completion date, and within 30 days 
after the next nine anniversaries of said completion date, the Utility shall compute credits toward its 
repayable investment, if any, and the refunds due the original depositor or depositors. Such credits shall 
consist of the sum of the following: 

(a) The subsequent connector's fees collected by the Utility from Customers 
connected to the Main extension after the completion date of the Main extension and for whom no 
credit has been previously allowed. 

(b) A revenue allowance in the amount specified in the Main extension agreement 
for each single family residential Customer who connected to the Main after the completion date 
of the Main extension and fur whom no credit has previously been allowed. 

( c) A revenue allowance for each non-residential or multi-dwelling complex 
Customer for whom no credit was previously allowed in the amount of three times the first normal 
12-months' Metered and private fire protection service bills paid by such Customer within four 
years after connection to the Main, less the Utility's cost of so connecting them. If the connection 
occurs in the tenth year after the completion date of the Main extension, the credit under this 
subparagraph (c) shall be based on the Utility's estimate of the first nonnaJ 12-months' revenue 
from that Customer for each nonresidential or multiple dwelling unit complex Customer who 
connected to the Main extension and for whom no credit has previously been allowed. 
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STATE OF INDIANA ) 
) SS: 

COUNTY OF HAMILTON ) 

IN THE HAMILTON SUPERIOR COURT NO. 1 

CAUSE NO. 29D01-1611-PL-009906 

PROMENADE COMMERCIAL LLC, ) 
) 

Plaintiff, ) 
) 

v. ) 
) 

THE BOARD OF DIRECTORS FOR ) 
UTILITIES OF THE DEPARTMENT OF ) 
PUBLIC UTILITIES OF THE CITY OF ) 
INDIANAPOLIS d/b/a CITIZENS WATER or ) 
CITIZENS ENTERGY SERVICES, ) 

) 
Defendant. ) 

PLAINTIFF'S RESPONSE IN OPPOSITION TO 
DEFENDANT'S MOTION FOR STAY 

Plaintiff, Promenade Commercial LLC (hereinafter "Promenade"), by counsel, submits its 

Response in Opposition to the Motion to Stay filed by Defendant, The Board of Directors for 

Utilities of the Department of Public Utilities of the City of Indianapolis d/b/ a Citizens Water or 

Citizens Energy Services (hereinafter "Citizens"), and, in support thereof, would respectfully show 

the Court as follows: 

1. This is a breach of contract case. In July 2007, Promenade and Veolia Water 

Indianapolis LLC (Citizens' predecessor-in-interest) entered into a Water Main Extension 

Agreement (the "Agreement"), whereby Promenade agreed to construct a water main extension 

for use by residential and commercial customers. The Agreement enabled Promenade to recover 

its costs in constructing the water main extension through revenue allowances, i.e., payments based 

on the number of customers who become directly or indirectly connected to the water main 



extension for a period of ten (10) years after it was in service. Through this action, Promenade 

claims that Citizens breached the Agreement by failing and refusing to pay revenue allowances. 

2. Citizens requests that the Court stay these proceedings and refer the matter to the 

Indiana Utility Regulatory Commission (the "Commission") because: (a) the Commission affords 

Promenade administrative remedies that Promenade has failed to exhaust; and (b) the Commission 

has primary jurisdiction to resolve certain key issues in this matter. However, as described further 

below, Citizens is mistaken on both fronts, and Promenade respectfully requests that Citizens' 

Motion for Stay be denied in all respects. 

3. Citizens contends that Rule 11 (now Rule 9) of its Terms & Conditions, which is 

entitled "Complaint Procedure," affords Promenade with an administrative remedy and that 

Promenade has failed to exhaust this remedy. See Motion to Stay at ,r 9. Specifically, Citizens 

contends that Rule 11 "provides for complaints about bills, security deposits, disconnection 

notices, and 'any other matter relating to the Utility's service ... " Id Citizens further asserts that 

Rule 11.1 provides a mechanism for making complaints in person or in writing and for reviewing 

the Utility's proposed disposition. Id at ,r 10. 

4. However, this complaint procedure is not available to Promenade. This is because 

the Rule 11 's complaint procedure is expressly made available to a "Customer." Although Citiz~ns 

omits the beginning of the first sentence of Rule 11.1, the language used plainly limits the 

application of the complaint procedure described in Rule 11 to a "Customer." See Motion for Stay 

at Exhibit A, ,r 11.1. Further, all paragraphs of Rule 11 relate to the complaint procedures available 

to a "Customer." See Motion for Stay at Exhibit A, ,r,r 11.1 through 11.4. Citizens has not provided 

a complete copy its 2011 Terms and Conditions and has also not provided the portion of its Terms 

& Conditions containing the definition of "Customer." However, a more recent version of 
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Citizens' Terms & Conditions, which became effective on April 22, 2016, defines "Customer" as 

"An individual, firm, corporation, government agency or other entity that has agreed, orally or 

otherwise, to pay for water utility service received from the Utility." See 2016 Terms & Conditions, 

,r 1.9 (A complete copy of the more recent Terms & Conditions is attached hereto as Exhibit A). 

5. Promenade is not a "Customer," as defined by Citizens' Terms & Conditions. In 

the context of its breach of contract claim against Citizens, Promenade is not an entity that has 

agreed to pay for water utility service. As such, the complaint procedures outlined in Rule 11 of 

Citizens' Terms & Conditions are not available to Promenade. Because these complaint procedures 

are not available to Promenade, it has no available administrative remedy to exhaust. 

6. Citizens also contends that parties disagree as to the interpretation of the term 

"indirectly" as it is used in the Agreement and points to Section 12.14.3 of its Terms & Conditions 

as providing clarification with respect to this term. See Motion for Stay at ,r 15. This does not 

appear to be accurate. Section 12.14.3 provides: 

No refund of any deposit shall be made on account of any Customer connecting to 
the Main extension for whom a final revenue allowance was allowed in establishing 
or adjusting the amount of such deposit, or whose property does not directly abut 
upon the particular section of the public thoroughfare in which the Main extension 
is installed. 

7. As noted above, Promenade filed this lawsuit to recover revenue allowances due 

under the Agreement. Although it is true that the Agreement provides that Promenade is entitled 

to a revenue allowance for all residential or commercial customers who become directly or 

indirectly connected to the Main extension that Promenade constructed, Section 12.14.3 of 

Citizens' Terms & Conditions appears to address the availability of refunds of deposits for 

Customers, not revenue allowances. Moreover, this section can hardly be read to provide any sort 

of interpretation of the term "indirectly." 
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8. Further, Section 10.5 of Citizens' 2016 Terms & Conditions addresses the 

determination and calculation of revenue allowances. This provision of the Terms & Conditions 

contains no interpretation of "indirectly" and does not even reference the terms "directly" or 

"indirect! y." 

9. Because Citizens has not identified any conflicting interpretation of the term 

"indirectly," there is no reason even to consider referring this issue to the Commission for 

resolution. Moreover, even if 12.14.3 could somehow be read as establishing a conflicting 

interpretation of the term "indirectly" with respect to the determination and calculation of revenue 

allowances under the agreement, this Court is perfectly capable of resolving such a dispute 

regarding the language used in the contract. 

10. The Indiana Supreme Court's decision in Austin Lakes Joint Venture v. Avon Utils., 

648 N.E.2d 641 (Ind. 1995), is instructive. In Austin Lakes, a real estate developer sued a utility 

provider for breach of contract and fraud, and the utility raised exhaustion of remedies and primary 

jurisdiction as defenses. Id at 644-650. The court first rejected the exhaustion of remedies defense, 

noting that this was "a lawsuit for breach of contract and fraud between two private parties.'; Id at 

645. It was "not a challenge to an agency regulation or action." Id Similarly, Promenade's claim 

against Citizens is not a challenge to an agency regulation or action - it is a breach of contract 

action. And, as noted above, Citizens' Terms & Conditions afford Promenade to administrative 

remedy to pursue. 

11. The court in Austin Lakes next considered the application of the doctrine of primary 

jurisdiction; specifically, the court discussed whether a trial court should retain jurisdiction over a 

case but refer an issue to the agency for its opinion. 648 N.E.2d at 646. First, the court concluded 

that primary jurisdiction should be invoked where "one (but less than all) of the issues in the case 
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requires exhaustion of remedies before judicial review can occur." Id at 64 7. Here, as noted above, 

there was no available administrative remedy for Promenade to exhaust. Second, the court 

reasoned that the primary jurisdiction doctrine cannot be invoked where there is nothing to refer 

to the administrative agency. Id Here, there is nothing to refer to the Commission. As noted above, 

Citizens has not pointed to any interpretation by the Commission of the term "indirectly," 

particularly in the context of determining and calculating revenue allowances, that is at issue here. 

12. Rather, as the court concluded in Austin Lakes, "[t]he construction of contracts and 

actions for their breach are matters for judicial determination" 648 N.E.2d at 649. The doctrine of 

primary jurisdiction does not apply here, where Promenade's claim is that Citizens breached its 

contractual obligations, not that Commission erred in some way. Id 

WHEREFORE, Plaintiff, Promenade Commercial LLC, respectfully requests that the 

Court enter an Order: (1) denying Citizens' Motion for Stay; and (2) awarding Promenade any 

other appropriate relief. 

Respectfully submitted, 

Isl Daniel K Burke 
Daniel K. Burke, #24572-49 
DKB LEGAL LLC 
1016 3rd Avenue SW, Suite 100 
Carmel, IN 46032 
(317) 709-4242 

dan@dkblegal.com 

Attorney for Plaintiff 

5 



CERTIFICATE OF SERVICE 

The undersigned, hereby certifies that on August 24, 2017, a copy of the foregoing was 
served on all counsel of record via the Court's electronic filing system. 

Isl Daniel K Burke 
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STATE OF INDIANA ) IN THE HAMILTON SUPERIOR 
) SS: COURT #1 

COUNTY OF HAMIL TON ) CAUSE NO.: 29D01-1611-PL-9906 

PROMENADE COMMERCIAL, LLC, ) 
Plaintiff, ) 

) 
V. ) 

) 
THE BOARD OF DIRECTORS FOR ) 
UTILITIES OF THE DEPARTMENT OF ) 
PUBLIC UTILITIES OF THE CITY OF ) 
INDIANAPOLIS d/b/a CITIZENS WATER ) 
OR CITIZENS ENERGY SERVIES, ) 

Defendant. ) 

ORDER AFTER HEARING OF JULY 23, 2018 ON 
DEFENDANT'S MOTION FOR STAY 

July 26, 2018 

CLERK OF THE HAMIL
CIRCUIT COURT 

This matter came before the Court for a hearing on the Defendant's 

Motion to Stay filed with this Court on July 20, 2017. Present at the hearing 

was counsel for the Plaintiff, Mr. Daniel K. Burke. The Defendant appeared 

by counsel, Mr. Alejandro Valle. Argument on the Motion and Responses 

were heard. 

The Court agrees with the Defendant that this matter should be 

stayed on the grounds of the Doctrine of Primary Jurisdiction and failure to 

exhaust administrative remedies through the Indiana Utility Regulatory 

Commission ("IURC"). Additionally, even if not a mandatory stay, the Court 

finds in its discretion that the IURC has special competence and expertise 

in reviewing Citizen's Terms and Conditions, also known as "tariff', which 
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the contract at issue incorporates, and determine what degree this Court's 

decision might affect the uniformity of a regulatory scheme created by the 

terms of the tariff. 

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that 

this cause shall be and hereby is stayed until exhaustion of all 

administrative remedies, and until final resolution of all issues to be 

determined by the IURC. In particular, the IURC needs to adjudicate the 

matter and provide its interpretation of the term "indirectly" as it is used by 

the parties' contract at issue. See Amended Complaint, Exhibit A. 

The Plaintiff has a pending Partial Motion for Summary Judgment to 

which the Defendant has not responded. According to the Trial Rule 56(1), 

good cause must be shown to extend the deadline for the Defendant's 

response. The Defendant has not yet filed an extension request. This order 

does not relieve the Defendant of its obligation to file for such an extension 

within the time allowed by TR56. 

SO ORDERED this July 23, 2018. 

Recommended for approval, 

D~J~ 
Darren J. Murphy, Magistrate 

Approved and ordered, 

Steven R. Nation, Judge 
Hamilton Superior Court 1 
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Contacted Utility Date 

Utility 

Industry 

Description 

CASE DESCRIPTION 

Case: 126016 

~ Citizens Water 

[o Water 

Attached to this email are: (1) a copy of the amended complaint my client filed in Hamilton County Superior Court; (2) Citizens' motion to 
stay the lawsuit pending my client's submission of a complaint through the IURC; (3) my client's response in opposition to Citizens' motion; 
and (4) the court's order requiring that the matter be submitted through the IURC. 
In essence, Promenade constructed a water main extension at its own expense and entered into an agreement with Citizens {actually, with 
Veolia Water - Citizens' predecessor} whereby Citizens was to pay Promenade a revenue allowance based on users who connected directly 
or indirectly to the water main extension constructed by Promenade. In the years following the construction of the water main extension, 
numerous residential users connected indirectly to the water main extension, and at least one commercial user connected directly. 
However, to date, Citizens has refused to pay Promenade any revenue allowance, claiming that the approximately 40-50 residential users 
did not connect directly to the water main extension. 
Promenade filed a lawsuit in Hamilton County, claiming breach of contract by Citizens. In response, Citizens sought to stay the lawsuit until 
after Promenade had attempted resolution through the IURC's consumer complaint process. Specifically, Citizens claims that the IURC must 
determine how to interpret the term "indirectly" as used in the agreement. 
Based on my reading of the consumer complaint process, it appears to be designed to address complaints raised by utility consumers, not 
the situation here. However, the court has ordered that Promenade at least submit the matter to the IURC. If this is the sort of matter that 
the IURC complaint process can resolve, we would appreciate an expedited ruling. On the other hand, if this is not the sort of complaint 
that the process was intended to resolve, we would very much appreciate it if the IURC would communicate this to us as quickly as 
possible. 
Thank you for your assistance, and please do not hesitate to contact me if you have any questions or if you need any additional 
information. 
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8/9/2019 https://iurc.crm9.dynamics.com/_controls/emailbody/msgBody.aspx?CRMWRPCToken=7cf%2f17IhEempgwAd2ADWAWSKt2%2fteDe5R ... 

**** This is an EXTERNAL email. Exercise caution. DO NOT open attachments or click links from 
unknown senders or unexpected email. **** 

Write ABOVE THIS UNE to post a reply 

The Promenade has been paid the revenue allowance for the 'Hospital' aka. CJS. The CJS is the only user that has been 
constructed within the Promenade Shoppes development and therefore is the only water connection eligible for any revenue 
allowance. No additional payments are due as no additional connections within the revenue allowance area have been made. (See 
attachment) 
Susie 



8/9/2019 https://iurc.crm9.dynamics.com/_controls/emailbody/msgBody.aspx?CRMWRPCToken=7cf%2f17IhEempgwAd2ADWAWSKt2%2fteDe5R. .. 

**** This is an EXTERNAL email. Exercise caution. DO NOT open attachments or click links from 
unknown senders or unexpected email. **** 

Write ABOVE THIS LINE to post a reply 

We will attempt to clarify our previous response and provide further explanation and guidance with this response. We would also 
offer that if anyone has further questions, please feel free to contact Citizens Energy Group directly for further explanation or 
education. 

Paraphrasing the language found within the Terms and Conditions of the Utility and the referenced water Main Extension contract, a 
revenue allowance is to be paid to the owner/developer of the Main Extension contract for each new water service connection made 
within 10 years, within the development limits being directly served via a water main as constructed under that contract. The 
specific contract referenced in this inquiry provided for a water main construction which provided direct water service to outlots 
within the Promenade Shops development. Only property connections within the Promenade Shops development would result in 
revenue allowance payments to the original contract owner/ developer. A CVS was the only connection within the development 
which would have resulted in a revenue allowance payment to the contract owner. 

,., . 

Properties which lie outside of the Promenade Shops development may be considered eligible to pay a Subsequent Connector fee if 
they also have direct access to the water main and make an individual water service connection within the first 10 years of the 
contract. The properties potentially subject to payment of a subsequent connector fee would include various lots outside of and to 
the south of the development which have direct access for water service connections to the water main constructed under the 
referenced contract .. 

Simply put, the residential development to the north lies neither within the Promenade Shops development and ther~fore not 
eligible for revenue allowance, nor does it lie outside of promenade shops and have direct access for service connections to the 
water main constructed under the referenced contract. 

There have been no service line connections to the water main constructed under this contract that would be eligible for either a 
revenue allowance or subsequent connector fee payment other than the previously identified and paid CVS. 
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