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STATE of INDIANA

INDIANA UTILITY REGULATORY COMMISSION
101 WEST WASHINGTON STREET, SUITE 1500 EAST
INDIANAPOLIS, INDIANA 46204-3419

www.in.gov/iurc
Office: (317) 232-2701
Facsimile: (317) 232-6758

August 14, 2019

FILED
Loraine Seyfried August 14, 2019
Chief Administrative Law Judge INDIANA UTILITY
Indiana Utility Regulatory Commission REGULATORY COMMISSION
101 West Washington Street, Suite 1500E

Indianapolis, Indiana 46204-3407

Re:  Referral of Consumer Affairs Division Complaint 126016
Dispute between Promenade Commercial, LLC, and Citizens Energy Services

Dear Judge Seyfried:

Pursuant to 170 IAC 16-1-5(e), the Director of the Consumer Affairs Division (“CAD”) and the
General Counsel are requesting that CAD Complaint number 126016 be docketed for a
determination by the Commission due to the complex and technical issues in the complaint.

The matter at issue is an alleged breach of contract by Citizens Energy Services of a Water Main
Extension Agreement (“Agreement”) entered into in July 2007 between Promenade Commercial,
LLC (“Promenade”) and Veolia Water whereby Promenade agreed to construct a water main
extension for use by residential and commercial customers. The Agreement enabled Promenade
to recover its costs in constructing the water main extension through revenue allowances, i.e.,
payments based on the number of customers who become directly or indirectly connected to the
water main extension for a period of ten (10) years after it was in service.

This matter is an open docket in the Hamilton Superior Court, Cause No. 29D01-1611-PL-
009906. On February 24, 2017, Promenade filed an Amended Complaint for Damages and
Declaratory Judgment. On July 17,2017, the Board of Directors for Utilities of the Department
of Public Utilities of the City of Indianapolis d/b/a Citizens Water or Citizens Energy Services,
filed a Motion to Stay on grounds of primary jurisdiction and failure to exhaust administrative
remedies through the Indiana Utility Regulatory Commission (“IURC?”). On July 23, 2018, the
court stayed the matter, agreeing that Promenade had not exhausted its administrative remedies
through the IURC. The Court also found that the contract at issue incorporates Citizens Terms
and Conditions and its tariffs, regarding which the [URC has special competence and expertise in
reviewing.
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Loraine Seyfried, Chief Administrative Law Judge
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August 14, 2019

On April 1, 2019, Promenade filed a CAD complaint against Citizens stating that, at its own
expense, Promenade constructed a water main extension and entered into an agreement with
Citizens (Veolia Water at the time of the agreement), whereby Citizens was to pay Promenade a
revenue allowance based on users who connected directly or indirectly to the water main
extension. Promenade claims that, in the years following the agreement, numerous residential
users connected indirectly to the water main, and at least one commercial user connected
directly, and that Citizens refuses to pay Promenade any revenue allowance, claiming the
residential users did not connect directly into the water main extension.

Please let me know if you require additional information.

Sincerely,

—Beth E. Heline
General Counsel

Enclosures:
Veolia Water - Water Main Extension Agreement
Veolia Water - Refund of a Water Main Extension Deposit
Amended Complaint for Damages and Declaratory Judgment
Defendant’s Motion for Stay
Defendant’s Motion for Stay (Exhibit A)
Plaintiff’s Response in Opposition to Defendant’s Motion to Stay
Hamilton Superior Court Order on Defendant’s Motion for Stay
CAD Complaint file 120616
CAD 120616 — Utility Response
Map - Promenade of Noblesville

cc: David E. Veleta, Administrative Law Judge
Deborah Mattingly-Huber, Director’s Designee, Consumer Affairs Division
Daniel K. Burke, Attorney for Promenade Commercial LI.C
Jennett Hill, Sr. Vice President and General Counsel, Citizens Energy Group
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h - Water Main Extension Agreement
@ }N,Ee?LlA Department of Waterworks
Consolidated City of Indianapolis

TABLE 1- CONTRACT PROVISIOI;IS

The form and content of this contract are a5 approved by the Board of Waterworks, C idated City of Indianapolis, by Resolution No. 24, dated
April 22,2002, and are in accordasce with 179 JAC 6-1.5-25.

PROJECT NUMBER: J-06-230 PROJECT/DEVELOPMENT NAME: Promenade Shoppes
COUNTY: Hamilton TOWNSHIP: Noblesville CONTRACT AUTHOR: JLM
REVIEW AND INSPECTION ¥EE: $5.50 per foot of main installed DATE APPROVED BY DOW BOARD:

REVENUE ALLOWANCE: $1231.00 for each residential unit

SUBSEQUENT CONNECTOR FEE: To be Determnined at Project Completion

MAINTENANCE AND REPAIR BOND: Two Years Dumtion Following In-Service Date
20% of Cost Shown on Final Actual Cost Summary

OTHER PROVISIONS:

ATTACBMENTS:

THIS AGREEMENT, entered into on the date indicated below, by and between:

ROMEVADE Cj O g o\ LLCG (“Developer”), the Consolidated City of Indianapolis Department of
Waterworks (“Department™), and Veolin Water Indisnapolis, LLC ("VWI™) (individually a “Party,” and collectively the “Partics”), WITNESS THAT:

WHEREAS, Department owns the water system serving the greater Indianapolis area and certain areas in the surrounding vicinity (the “Waterworks™); and
WHEREAS, VW1 operates and maintains the Waterworks under a fong-term contract with the Department; and

WHEREAS, the Developer is engaged in the project identified in Table 1 above, and has requested that the Department provide water service to the development and to future
customers within the development; and

‘WHEREAS, Developer has provided VWI and the Department site plans that detail the desired water utility service, and the Department and VW1 are wilting to provide such
service upan the foliowing terms and conditions; and

WHEREAS, VWI, the Department and Developer agrec that the Developer shall, at its own cost and expense, furnish the necessary design and engineering services, labor and
materials, to install the Main Extension and obtain 21! necessary eesements, permits, rights-of-way or other authority which is required to install the Main Extension and to provide
wyater service to and throughout the development before the start of construction;

NOW, THEREFORE, in consideration of the premises, covenants, agreements and undentakings hereinafter provided, and each act to be performed pursuant hereto, the Parties
agree that:

1.__Site-Urlity Plan. Developer shall provide VW], via both paper and AutoCAD or DXF disk, with Inyer description (if AutoCAD, include release number, a site-utility plan;
paper drawings shall be on 24-inch by 36-inch sheets at 1"=30'to "= 50" scale indicating water mains contemplated). Alf main extensions installed to provide domestic water
service shall also be sized and designed provide fire protection service. The Main Extension will be designed to defiver domestic water service at a rate sufficient to serve the number
of parcels abulting the Main Extension and public fire protection service at a minimum rate of 1,000 gallons per minute at 30 pounds per square inch residval pressure at the
prajected maximum daily usage rate, In addition fo the nbove, VWT will detetumine the size of main reasonably necessary to serve the applicant, consistent with maintaining the
integrity of the overall distribation system.

2. ReviewofSite-Utility Plan. VWI shall review and approve Developer's site-utility plan, offsite main installation plan, and easement drawings (ifrequired), and cakeulats the
appropriate size of the indicated water mains, and shall locate fire hydrants, valves and other appurtenances with respect to the site-utility plan and offSite in accordance with the
standards and specifications currently in place for the Waterwvorks, provided, however, that VW] may require mains larger than 16 inches in order to provide for fitture service. The
additional cost of installing such targer mains shail be at Department’s expense unless they are necessary for the development itself. Any additional cost for such oversizing shall be
negotiated prior to execution of the contract, Should additioual reviews ofthe same basic plan be required. the first and second reviews will be performed by VW1 at o additional
cost to the Developer, but subseguent reviews will require compensation to YW1 for time expended.

The route and extension of any given water main shall be determined in sccordance with 170 TAC 6-1.5-29 (Indiana Administrative Code governing water utility main extensions).

3. __Contractor aud Materials, VWI shell retumn the site utility plan to Developer, marked either “Approved,” “Approved as Noted,” or “Rejected ™ VW1 and Developer shall
promptly agree on any changes necessary to comply with Waterworks requirements. After approval, the Developer shall aotify VWI in writing of the instaliation contractor
Developer seeks to engage. VWI must approve the Developer's selected contracior, and VWI may withthold approval in its sole discretion. VW1 shall inform Developer ofany
withheld approval within 14 days afler Developer notifies VWI of the intended contractor. Failing timely notification to the contrary, approval shall be deemed granted.

The Developer shall purchase and provide pipe, fittings, valves, and hydrants and other appurtenances (*Materials"). Alt Materials must meet or exceed VWTI’s standards and
specifications, and are subject to YWI approval.

4. _Dcveloper Installation. Upon approval of the contractor and the Materials, the Developer agrees to commence construction within one hundred and twenty (120) celendar
days, end to prosecute construction to full completion in compliance with ali applicable laws and governmental rules and regulations, with all reasonable diligence consistent with
good business practices and the availability of required equipment, materials and labor. The Developer shall give VWI & minimum of one week's notice prior to comrmencing
construction, ,

The Developer hereby agrees that during installation of the Main E; jon, VWI will have the authority to inspect the installation for compliance with VWI standards at VWI's
convenience and discretion, provided such inspection will not delay or impede the installation work, YW1 shali have authority to halt constriction ifthe installation is not consistent
with the approved site plan, materials Jist, or generally accepted industry practices. Should the conditions along the proposed route of the water main be materiaily different from
those indicated ig the site plan or reasonably anticipated, the Developer further agreas to cooperate with VW] in modifying the actual construction to render the most efficacious
result.
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5. Unforeseen Circumstances. VWI reservesthe right to terminate this agreement, witliout prejudice to VW1, in the event contaminated soil, significant archaenlogial nn‘lmal,
or any other supervenihg underground inclusion is encountered. In such an event, VWI shall notify Developer of !he-rmni_naliun m. writing and may then prol?ose {but is not
required to} analternative route or the use of substitute pipe materials and appurtenances ps the situation, in VWI's sole discretion, requires. D?valuper assum?s, ith rfspu:ftothc
other Parties, any and all risk of additional cost, fines, penalties, or assessments relating to the uncovering, handling, transporting, environmental testing, or disosing of

contaminated soils in the course of construction.

6. Other Requircments of Developer. Coi with delivery ofthe Transfer of Ownership (as heréinafter defined), and other documents required from the Developer o the
Department, there shall alsa be delivered to YW1 by the Developer:

&) All required permits, and auy other information pertaining to the Main Extension requested by YWI;

b

£

Copy of the final platted map that is to be recorded for the development and/or address listing;

=

) Copies of any easements, rights of way, deods, options, and so forth, obtained by Developer to facilitate the Main Extension(s).

£

d) Waivers of Hen rights executed by aft material suppliers, subcontractors, and contractors;

Two (2) year Maintenance and Repair Bond on Main Extension for materigls and work hip. The Mai nce and Repair Bond shall be in an amount equal to
twyenty percent (20%) of the total project cost as indicated on the Finat Actual Cost Fotm as submitted by Developer. Repair work performed during the warranty
period must be coordinated with and inspected by VWI. Customets are to be notified prior to interruption of service. In emergency situgtions, the customens are to be
natified of the approximate length of service interruption. Emergency repairs may be performed by VW1, and the developer/bonding company will be billed the cost
of the repair; and

€,

£

) Total itemized project costs, specifying pipe, valve, hydrant size, any engineering design costs, nnd any land rights {easements), certified by the Developeras being
accurate; and

£) "As built” dmwings including materials listing, manufacture, and Jocations; and
k) All VWI and Department fees, and any previous main extension subsequent connector fees, if applicable; and

) Recorded final platted map of the development, when availahle, fom the County Recorder. However, if platted tap has Iot line changes that require Department
facilities to be relocated (maius, bydrants, blowofE, etc,) the developer will be responsible for the cost of those relocations.

j) Copy ofall permit closures or acceptance from applicable agencies.
NOTE: All VWI materials removed at time of connection (sleeves, tees, blow ofE, valves, etc.) are to be returned to VW]’ Stare Room before taps will be made.

7. Hydrostatic Testing and Disinfection. The installed water mains {"System") shall be hydrostatically tested by Developer's contractor to manufacturer's recummended
specifications. Upon satisfactory corpletion ofthe bydrostatic testing, and deliverance of all jtems required under Sections 6 and 9, the Company or its affiliates shall disinfect the
Systern.

8. _Initiation of Water Service. Upon determination by VWI that installstion bas been in accordance with the approved plans and specifications, and after Developercomyeystitle
to the Departmens by the execution and delivery of a Transfer of Ownership of the main extension and refated easements, if applicable, ("Transfer of Ownecship®), and delivery ofall
items required by Section 6, water service shall be initianted by VWI.

9, _Timely Submittal of Transfer of Ownership, Ifthe Developer fails to provide the Department with the Transfer of Ownership and all items required in Sections € and 8
within ninety (90) days following the completion of bydrostatic testing and disinfection, Developer shall be required to pay the cost for a new hydrostatic test, re-chiorination, and
flushing of the main extension. Said cost will be on a time and materials basis and shall be paid to VWI concurrently with the Transfer of Ownership.

10. Ownership of Main Extension. Upon conveyance of the Main Extension by Developer to the Department (including all mains, fire hydrants, easements and otier equipment),
it shall become the sole property of the Department. After transfer, the Developer shell bg responsible for maintenance of the System for 2 years from the date the System s placed
in service ("In Service Date™), at Developer's sole expense. Thereafter, VWI shall be responsible for the maintenance and repair of the same.

The Developer shall have no residual property right or interest in the Main Extension or any part thereof by reason of or on account of the Developer having furnished a partorall of
the fimnds used io the purchase of materiats and equipment for, or the employment of labor in connection with, (he construction of the Main Extension.

1. Det:ennimﬁun of Cost of Main Extension. The Department and Devsloper apree that the Cost of Main Extension shall be tle amount appearing on the Final Actual Cost
Summary Form readered by Developer to the Department and VWIL

12. Department Fees. The fees payable to the Department related to the Main Extension shall be in an amount as indicated in Table I per lineal foot of main appearing on the
Transfer of Ownersbip form, to cover sizing, hydrulics, engineering, administrative costs, legal costs, direct labor costs, overhead and transportation costs.

13. Revenue Allowance. The Departrent agrees that for a period of ten (10) years afler the date the main is in service, the Department will mmake one (1) revenue allowsnce
payment as indicated in Table 1 1o the Developer for each residential or commercial customer who becomes directly or indirectly connected to the Main Extensionand beginsto
receive water service, ifany (“Revenue Allowance Payment™). For residential customers, such payment, if axry, shall be no Jess than one time per year and shal] be the product
of the following: (i) the revenue allowance as indicated In Table 1; and (ii) the number of customers who became directly or indirectly connected to the main extension and
begius to receive water service, if any, since: (a) the date the main was placed in service; or (b) the date of the most recent annual revenue allowance payrment; whichever is
later, For commercial custamers, the revenue allowance shall be calculated on actual usage at the facilities served, and shall be thie product of the following: (i) the projected
waler revenue from the particular commercial customer; and (ii) three. In no event shall the ageregate Revenue Allowance Payment to the Developer exceed the total project
cost

14. Subsequent Cannector Fees. If the owner or occupant of any unconnected lot abutting the main (*Owner"), requests water service any time within ten years afier the
completion date of the Main Extensior, the Owner will be obliged, prior to the Departrnent permitting the conpection of said {ot to the main, to pay to the Department a “subsequent
connectar'’s fee” for each lot for which service Is requested. The amount ofthe subsequent connector’s fee will be the cost ofthe Main Extension divided by the number oflos{orlot
equivalents as provided in 170 JAC 6-1,5-30) abutting the main.

1fthe owner of land which abirts the Maiu Extension and said Jand was unplatted on the completion date of the Main Extension aud said owner or his heirs, suecessors or assigns
{hecelgafter, collectivly the "owriér”) subdivides said Jand within 10 years after the completion dafe of tie Main Extansion fn such 3 tiannet that sotoe of all ofthe Jofs will ot
require service directly from tbe Main Extension, aod the owner requests a lateral Main Extension from the Mair Extension to serve such land, the owner will be obliged to pay to
the Department 2 subsequent conriector’s fee for each {ot abutting the earlier Main Extension, regardless of whether such lots are to be served by the earlier Main Extension or biythe
lateral Main Extension.

Applicants for service connections for lots within the Developer’s subdivision shall not be required to pay # subsequent connector's fee. The subsequent conmectar’s fee shall be o
addition to any other charges which the suhsequent conmector must pay 1o the Department or YWI in order to commect to and recejve service from the Department.

The subsequent connector fee, if any, will be determined onge the cost of Main Extension has been submitted to the Departwent slong with the Transfer of Gwmership by the
Developer. Tbe Department will issue a letter to the owner (with a copy to the Developer) specifying the amount of this subssquent connector's fee. Refinds shall be paid by the
Department to Developer as provided in 170 IAC 6-1.5-36. Developer, at its sole discretion, may request that the Department reduce or waive the subsequent counector fee. This
waiver or reduction in the subsequent cannector fee must be in writing and submitted ta the Department.

15, Set Off. The Department shall have the right to set offagainst any funds due the Developer in connection with Revenue Allowances and Subsequent Congector Fees for any
actual or anticipated losses and/or expenses retated to any claims, demands, causes of action, liabilities, Josses, damages, penalties, costs or liens asserted by any party apainst the
Department or VW ar their properties for whicb the Developer is required to defend, indemuify, hold barmless and pratect the Departmeni or VW ander the terms of paragraph 19
herein.
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*16. Connection to Main Extension. Afer the date the main is in service the Developer shall have the right to connect customess to the Main Extension in accordance with VW1
and the Départment's rates, rules and regulations, as approved by the Indiana Utility Regulstory Commission and in effect from time to time, without further installation charpe. The
cost of the service pipes frorm the Main Extension 1o the individual premises ofthe Developer or lot owner shall be bome by the Developer ar lot owner as a separate expense, such
service pipes shalf remain the customer™s property. The service taps to the Main Extension shall be made by VWI and owned by the Depariment.

17. No Befunds Based Upon Other Main Extension. Notwithstending any other provisions of this Agreement, the Department shall have the absolute right at any time to
construct and install other main extensions and appurtensnt facilities connecting to the Main Extension, provided serviceto the subject Mein Extension is not impsired. Neither the
connection of any such other main extension not any service farnished by or from such other main extensions shall be subject to or in any manner affect this Agreement, and the
Developer shall not be entitled to any revenue allowance refind or other payment by reason of the conzection of sich other main extensions or connections for service therefrom.

18, Developer Safety Measures, The Developer and its contractor(s) shall take ail steps necessary to ensure the safety of any VWI inspector or other empiloyee at the worksite.
VW1 shall have no responsibility for identifying, eliminating or otherwise abating any safety, health, or environmental hazard created or otherwise resulting at the worksfte fromthe
activities of the Developer or any other person. Nothing in this Agreement shall be construed or interpreted, directly or indirectly, as requiring that VW undertake amy legal duty of
the Developer ot contractor (s) to the Developer's or contractor's esnployees, invitees or lcensees or to any federal. state or focal government agency.

19, Liability and Indemuity. The Developer and its contractor(s) shall be solely responsible for alt Iabor, materials, equipment and work at the worksite, The Developer shall
defend, indemnify, hold barmless and protect the Department and YWI, their affiliates, employees, agents, officers, and directors (the “Departorent Indemmnified Parties”), fromand
against any and all claims, demands, causes of action, liabilities, losses, damage, penalties, liens asserted by anmy party against City, the Department Indernnified Parties, or their
properties, costs (including reasanahle attorneys' fees), and suits, including without limiting the generality of the foregoing, those claims, demands, causes of action, linbilities, losses,
damage, penalties, liens, costs (including reasonable attorneys' fees), and suits for which the Department Indemnified Parties may be, or may e claimed to be, liabie throngh
negligence or otherwise, for death, persopal injury, illness or loss or damage to property, or economic loss alleged to arise out of, result from, relate to, or be in any manner
counected with activities of the Developer or the services provided by the Department Indemnified Parties under this Agreement. The Develaper shall provide such defense and
indenmity whether the claim, dernand, cause of action, Ifem, or suit alieges that the occurvence, omission, action, lability, loss, or damage was caused or contributed to by the
concurrent, joint comparative, active or passive negligent act or ornission of any Department Indercnified Party, except that the Developer assumes no liability for the negligent acts
or omissions of any Department Indemnified Party, their employees, agents, officers, and directars, which, without contributory fault on the part of the Developer, its contractor(s),
subcontracior(s), or their employees, ageats, officers, or directors, is the sole cause of Toss, damage to person or property, or injury to or death ofeny person.

The Department Indermnified Parties shall give the Developer prompt written notice of any lien or claim for which indenmification is sought heretnder, The Developer shall atits
own expense assume the defense of such len or claim with connsel selecied in consultation with the Department Indemnified Parties; provided, however, thit the Developer shall not
beentitled fo settle amy lien or claimagainst the Department Indemnified Parties without the ptior written consent of the Departrtent Indemnified Parties, which consent shall ot be
unreasonably withteld. The Department Indemnified Parties shall bave the right, hut not the duty, to employ, at its expense, its own counsel in any such case.

20, Yasarance, The Developer and its contractor/subcontractors shall add the Department Indemnified Parties as additional insureds o a primary end nos-contributory basis under
al of the Developer's liability insurance policies covering work at the worksite. Asadditional insureds, the Department Indenmified Parties shall be provided the same extent and
quality of coverage as the Developer and any other primary insured party. The Developer shall provide the Department Indeminified Parties 2 certificate of insurance evidencing such
coverage prior to VWI's performance of any services under this Agreement. Such liability insurance coverage shall remain in full force and effect until the In-Service Date.

21. YWI Emplayees. Under no circumstances shall Departroent or VWI employees be deemed employess, agents or representatives of the Developer. Nor shall this Agreement be
deerned to constitute any Party hereta as the agent or representative of another Party.

22. Successors and Assigns. This Agreement shall inure fo the benefit of and be binding upon the Parties hereto, including any subsequent connectors, and their respective
successors and assigns..

23. Indiana Utifity Regulatory Commissiop, This Agreement is entered info in conformity with the rules and regulations of the Indiane Utility Regulatory Commissionand the
Department’s and VWI* Rules, Regulations, and Conditions of Service on file with and approved by such Commission, In the event of any conflict between (he terms of this
Agreement and the rules and regulations of such Commission and the Department’s and VWT’, Regulations znd Conditions of Service, the rules and regulations of such Commission
and the Department’s end VWI® Rules, Regulations and Conditions of Service shall controf and shall supersede any inconsistent terms herein. The respective obligations of ench of
the parties hereunder shall be subject to all applicable laws, rules and regulations.

IN WITNESS WHEREOF, the Parties have properly executed this Agresment or caused the same to be properly executed as of the date herein helow set forth.

YEOLIA WATER INDIANAPOLIS, LLC DEVELOPER -
/ Firm Name: '\w"\‘*@ e (ommeacal LLC
By: Cs {}% o (] Jae [l
! - 7
Printed Namg:_ Charles VM{ Printed Name: ___ LoARN_A o Swadze.
Title: __Viee President - Capital Projects Title: Y ANAA Ny AG{NVL
. N t ! /
Date Signed: Z2 > *’7 Signed: q (l‘[ o1
= =
Taxpayer 1D #: g . 1522("—{28
CONSOLIDATED CITY OF INDIANAPOLIS Daytime Telephone Number: (3 ﬂ) 5‘7 3- 8 100

DEPARTMENT OF WATERWORKS

R Mailing Address: C{OH N W\EQ\(Q\QN,S\JH'E 20.2.
vy (Pt // Zm/«(/\_, . Ardianazels, TH. 46 260

vrineaName:_Michac/ £ Fovehiocs roject Location:_Siake, Roud 32 Vorth side
Title: /7&/7;«:'5 Diveevol
Date Signed: Z}/Z é;é 64 F E)G‘hﬂ‘a'\ L’\%\'e O/lf\tche fi M ()(\ cReck RQC«.&
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THE PROMENADE OF NOBLESVILLE
INDXANAPOLIS, INDIANA 45280
OVERALL STTE PLAN




REFUND OF A WATER MAIN EXTENSION DEPQSIT

VEOLIA

.. Water Refund No. 1 _ ProjectNo.  J-06-230
Date: 03/07/11
ActuaiCost,............,. _$ _ 268,047.00
Depositor / Assignee Promenade Commercial, LLC Prior Refunds............. $ .
Address 8011 N, Meridian St, Ste 202_Balance before this refund .. _§  268,047.00_
Clty  Indianapolis,IN46260 ThisRefund.............. $ 736.43
Agreementdated = ‘Deposithalance........ ... 5 267,310.57
Released for Taps 2/14/2008 _ Contract Explres  2n4po18
covering maln(s) in - Promenade Shoppes -
2 Commercial Revenue allowances totaling $ 736.43
Commercial allowance calculated on first 12 months metered
service, X 3, minus cost to connect customer
Calculatlon of this refund is based on the following taps:
‘ First 12 months
service multiplied Connection Commercial
Site Number Customer Address by 3 Cost  Revenue Allowance
8000853052 5886 Promenade Shops Blvd, ‘ $670.04 $604.00 $68.04
Irrg. 5865 Promenade Shops Bivd. $1,274.38  $604.00 $670,39
Signed:
Abby Cudworth
_Capital Projects Accountant ,
Abby.Cudworth@veoliawaterna.com
Copies to; Customer, General Accounting, Main Extension Refunds

Genserat Accounting: 0252504



Billed first 1st year Minus
Lot Number Address 12 Mo. (year} | service times 3 | meter connection | Meter Code | Allowance
S000653952 5865 Promenade Shaps Blvd. 3 223351 % 670.04 604 3 $ 66.04
Irrg. 5885 Promenade Shops Bivd. $ 4248018 127439 604 3 $ §70.39
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STATE OF INDIANA ) IN THE HAMILTON SUPERIOR COURT NO. 1
) SS:
COUNTY OF HAMILTON ) CAUSE NO. 29D01-1611-PL-009906

PROMENADE COMMERCIAL LLC,
Plaintiff,

V.

THE BOARD OF DIRECTORS FOR
UTILITIES OF THE DEPARTMENT OF
PUBLIC UTILITIES OF THE CITY OF
INDIANAPOLIS d/b/a CITIZENS WATER or
CITIZENS ENTERGY SERVICES,

Defendant.

AMENDED COMPLAINT FOR DAMAGES AND DECLARATORY JUDGMENT

Plaintiff, Promenade Commercial LLC (“Promenade”), by counsel in accordance with
Indiana Trial Rule-15(A), for its Amended Complaint for Damages and Declaratory Judgment
against Defendant, the Board of Directors for Utilities of the Department of Public Utilities of the
City of Indianapolis d/b/a Citizens Water or Citizens Energy Services (“Citizens”), states as
follows:

PARTIES, JURISDICTION AND VENUE

1. Promenade is a limited liability company, which is organized pursuant to the laws
of the State of Indiana and which maintains its principal place of business in Hamilton County,
Indiana.

2. Citizens is a provider of water utilities with its principal place of business located
in Indianapolis, Indiana. Citizens can be served with process through its in-house counsel, who

has agreed to accept service of process for Citizens.



3. Venue is proper in this Court pursuant to Rule 75(A) of the Indiana Rules of Trial
Procedure because the contract at issue in this lawsuit relates to real property located in Hamilton
County, Indiana.

FACTS

4. On July 12, 2007, Promenade entered into a certain Water Main Construction
Agreement (the “Agreement”) with Veolia Water Indianapolis, LLC (“Veolia”) and the
Consolidated City of Indianapolis Department of Water (“Department”) in connection with the
development of the Promenade of Noblesville (the “Development™). A true and accurate copy of
the Agreement is attached hereto as Exhibit A.

5. The Development is located in Noblesville, Indiana and is bounded to the south by
State Road 32, to the east by Mill Creek Road, to the west by Little Chicago Road, and to the north
by another parcel of property.

6. As of July 2007, the Department owned the water system serving the greater
Indianapolis area and certain surrounding areas, including Noblesville, Indiana and the

Development (the “Waterworks™).

7. As of July 2007, Veolia operated and maintained the Waterworks under a contract
with the Department.
8. Pursuant to the Agreement, Promenade agreed to construct a water main to serve

users within the Development at Promenade’s expense.

9. The Agreement also provides that, for a period of ten (10) years from the date the
water main constructed by Promenade is in service, the Department would make certain revenue
payments to Promenade as residential and commercial customers connected directly or indirectly

to the water main and received water service.



10. Specifically, the Agreement requires that, for each residential customer in the

Development who becomes directly or indirectly connected to the water main and begins to receive

water service, the revenue payment to Promenade was to be $1,231.00 per unit per year.

11.  For commercial customers, the revenue payment to Promenade was to have been
payment is product of three (3) times projected water revenue.

12.  Promenade complete construction of the water main, incurring expense of
$290,023.08.

13.  The water main was placed into service in February 2008.

14. Once the water main was completed and placed into service, Promenade deeded the
water main to Veolia, as required by the Agreement.

15.  Promenade Villas is commercial portion of the Development, located in the
northeast portion of the Development. Promenade Villas is located immediately adjacent to the
water main constructed by Promenade.

16.  Promenade Woods is a residential area located in the northeast portion of the
Development, just north of the Promenade Villas.

17. Upon information and belief, in or about 2010, the Department terminated its
contract with Veolia and placed Citizens in charge of operating and maintaining the Waterworks.

18. Shortly after Citizens assumed this role, it arranged for the primary home builder
for the Promenade Woods resideﬁtial development to connect to the water main constructed by
Promenade to supply water service to the homes constructed in the Promenade Woods
neighborhood.

19. Through this connection, many residential customers have indirectly connected to

the water main constructed by Promenade and begun to receive water service.



20.  Upon information and belief, since the water main was placed into service in
February 2008, over twenty-five (25) residential customers have indirectly connected to the water
main constructed by Promenade and begun to receive water service.

21.  Upon information and belief, there are over forty (40) total lots on which homes
have been constructed in the Promenade Woods neighborhood. These will soon be — or may
already be — additional residential customers who have connected indirectly to the water main
constructed by Promenade and will begin — or may have already begun — to receive water service.

COUNT 1
Breach of Contract

22.  Promenade incorporates by reference and realleges each allegation set forth in

paragraphs 1 through 21 as if fully set forth herein.

23.  The Agreement is a valid, enforceable contract.
24.  As discussed herein, Promenade performed all of its obligations under the
Agreement.

25.  Citizens has breached the Agreement by failing and refusing to pay Promenade the
revenue allowances due.
26.  Asadirect and proximate result of Citizens’ breach of the Agreement, Promenade

has sustained considerable financial damages in an amount to be established at trial.

COUNT 11
Unjust Enrichment

27. Promenade incorporates by reference and realleges each allegation set forth in

paragraphs 1 through 21 as if fully set forth herein.



28. By constructing the water main at issue in this lawsuit, Promenade has conferred a
real and measurable benefit on Citizens. Indeed, Promenade expended $290,023.08 to construct

the water main.

29.  To date, Promenade has received no compensation for its work in constructing the
water main.
30.  Under these circumstances, it would be manifestly unjust to permit Citizens to

retain this benefit without requiring that it compensate Promenade for the reasonable value of the
benefit conferred.

COUNT III
Declaratory Judgment

31.  Promenade incorporates by reference and realleges each allegation set forth in
paragraphs 1 through 21 as if fully set forth herein.

32.  Inaccordance with Ind. Code § 34-14-1, Promenade seeks a declaratory judgment
that, for any residential units constructed in the Promenade Woods or elsewhere within the
Development, the Agreement requires revenue payments to Promenade in the amount of $1,231.00
per unit per year through February 2018.

33.  This action for declaratory judgment is brought for the purposes of determining a
question of actual controversy by and between the parties.

34.  This declaratory judgment is sought because the parties have an interest in
obtaining a declaration by the Court with respect to their rights in connection with obligations
imposed by Agreement in connection with new residential units that connect directly or indirectly
to the water main constructed by Promenade through February 2018.

35.  Inaccordance with Indiana Code § 34-14-1-10, Promenade requests that the Court

award its costs, including reasonable attorney’s fees, incurred in seeking this declaratory judgment.



WHEREFORE, Plaintiff, Promenade Commercial LLC, respectfully requests that the

Court enter judgment in his favor and against Citizens and that Court grant Promenade any other

appropriate relief.

Respectfully submitted,

/s/ Daniel K. Burke

Daniel K. Burke (#24572-49)
DKBLEGAL LLC

1016 3" Avenue SW, Suite 100
Carmel, IN 46032
317-709-4242

Email: dan@dkblegal.com

Attorney for Plaintiff,
Promenade Commercial LLC



CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing document was served upon the following
counsel of record via the Court’s electronic filing system and by Certified Mail on February 24,
2017:

Alex Valle, Senior Legal Counsel

Citizens Energy Group

2020 North Meridian Street

Indianapolis, IN 46202

/s/ Daniel K. Burke
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STATE OF INDIANA ) IN THE HAMILTON SUPERIOR COURT
) SS:
COUNTY OF HAMILTON ) CAUSE NO. 29D01-1611-PL-9906

PROMENADE COMMERCIAL, LLC,
Plaintiff,
VS.

THE BOARD OF DIRECTORS FOR
UTILITIES OF THE DEPARTMENT OF
PUBLIC UTILITIES OF THE CITY OF
INDIANAPOLIS d/b/a CITIZENS WATER
OR CITIZENS ENERGY SERVICES,

Defendant.

A e R S S S S AR S S Y

DEFENDANT’S MOTION FOR STAY

Defendant, the Board of Directors for Ultilities of the Department of Public Utilities of the
City of Indianapolis, d/b/a Citizens Water (“Citizens”) (incorrectly identified by Plaintiff as
“d/b/a Citizens Water or Citizens Energy Services™), by counsel, moves the Court for stay of this
action, on grounds of primary jurisdiction and failure to exhaust administrative remedies
pursuant to Austin Lakes Joint Venture v. Avon Utilities, Inc., 648 N.E.2d 641, 646 (Ind. 1995)
and related case law. In support of its motion for stay, Defendant states as follows:

1. Plaintiff filed its complaint on November 15, 2016, in which, as to Citizens (albeit
referred to incorrect as “Citizens Energy Services Company, LLLC”), Plaintiff purported to allege
a cause of action for breach of contract and related claims for unjust enrichment and for
declaratory relief.

2. On February 24, 2017, Plaintiff filed its amended complaint (the “Complaint”),
asserting therein substantially the same claims, but substituting as the defendant the currently

named Citizens entity.



3. Plaintiff’s Complaint attaches a copy of the contract allegedly breached by
Citizens (Complaint Exhibit A). Such contract, in turn, necessarily implicates Citizens’s Terms
and Conditions, also known as a “tariff,” on file with the Indiana Utility Regulatory Commission
(“Commission”), due to the fact that the contract expressly incorporates, in two separate places,

3

the “rules and regulations ... on file with and approved by such Commission.” See Complaint
Ex. A, at § 16 (“Developer shall have the right to connect customers to the Main Extension in

accordance with [the] rates, rules and regulations, as approved by the [Commission] and in effect

from time to time ....”) and 4 23 (“This Agreement is entered into in conformity with the rules

and regulations of the [Commission] and [the] Rules. Regulations, and Conditions of Service on

file with and approved by such Commission.”).

4. The issﬁes alleged in the case involve a Water Main Extension Agreement
between the Plaintiff and Citizens’s predecessors-in-interest, Veolia Water Indianapolis, LLC
and the Consolidated City of Indianapolis Department of Waterworks .

5. While this court may exercise subject matter jurisdiction over this action,
nevertheless unexhausted administrative remedies remain, and furthermore primary jurisdiction
over a key issue lies with the Commission, such that the case should be stayed and the matter
referred to the Commission for exhaustion of prescribed remedies and for resolution of such key
issue.

6. Citizens is a local water utility regulated by the Commission. See I.C. 8-1-11.1-
3(c)(9) (setting forth the powers of the Citizens Board, and stating that Citizens has the power to
“adopt rules for service and rates for service,” but adding that “any such rules and rates for

service shall be in effect only after the rules and rates have been filed with and approved by the

! See Complaint Ex. A, at § 22 (“This Agreement shall inure to the benefit of and be binding upon the
Parties hereto, ... and their respective successors and assigns.”). Emphasis added.

-0 -



commission and such approval shall be granted by the commission only after notice of hearing
and hearing as provided by IC 8-1-1 and IC 8-1-2....”).

7. When Citizens acquired the water utility effective August 26, 2011, the
Commission approved, in Commission Cause No. 43936, a set of Water Service Terms &
Conditions (“Water Terms & Conditions” or “Terms & Conditions”). See attached Exhibit A
(excerpts).

8. Any attack on the validity or application of a Commission-approved utility tariff
is within the exclusive jurisdiction of the Public Service Commission (now the Indiana Utility
Regulatory Commission). Haggard v. PSI Energy, Inc., 575 N.E.2d 687, 690 (Ind. Ct. App.
1991).

0. Rule 11 of the Water Terms & Conditions?, titled “Complaint Procedure,”
provides for complaints about bills, security deposits, disconnection notices, and “any other
matter relating to the Utility’s service....”

10. Complaints under Rule 11 may be made “in person, in writing, or by completing a
form available from either the Commissioﬁ or from the Utility at its business office.” See Rule
11.1. The complainant also “may ... request a review of the Utility’s proposed disposition by the
Commission.” See Rule 11.2.

11.  Additionally, the Commission has published rules regarding informal complaints
to the Commission, wherein “[aJny individual or entity may informally complain to the
commission’s consumer affairs division, with respect to any matter within the jurisdiction of the

commission.” See 170 Indiana Administrative Code 1-1.1-5(a).

% Since 2011, the Terms & Conditions have been amended, with Commission approval, several times,
most recently in 2016. The current Terms & Conditions describe the applicable complaint procedures at
their Rule 9, instead of at Rule 11, but the language used is exactly the same. In this Motion, Citizens
will use the term “Rule 11> with reference to the complaint procedures, as that is the rule set forth in the
attached Exhibit A, although currently Rule 9 applies.

-3



12. It is axiomatic in Indiana that “a claimant with an available administrative remedy
must pursue that remedy before being allowed access to the judicial power.” See, e.g.,
Advantage Home Health Care Inc. v. Ind. State Dep't of Health, 829 N.E.2d 499, 503 (Ind. 2005)
(quoting City of East Chicago v. Sinclair Refining Co., 111 N.E.2d 459, 464 (1953)).
13. Indeed, the Indiana Supreme Court has described the rationale for the doctrine of
exhaustion of administrative remedies as follows:
Premature litigation may be avoided, an adequate record for judicial
review may be compiled, and agencies retain the opportunity and
autonomy to correct their own errors. Even if the ground of complaint is
the unconstitutionality of the statute, which may be beyond the agency's
power to resolve, exhaustion may still be required because 'administrative
action may resolve the case on other grounds without confronting broader
legal issues.’

Turner v. City of Evansville, 740 N.E.2d 860, 862 (Ind. 2001) (quoting Turner v. City of

Evansville, 740 N.E.2d 860, 862 (Ind. 2001)).

14.  As was explained by the Indiana Supreme Court in the Austin Lakes case (cited
above), after a trial court has determined that it has subject matter jurisdiction, it “must review
the issues in the case claimed to be matters within the purview of an administrative or regulatory
agency to determine whether the doctrine of primary jurisdiction should be invoked, i.e., whether
the court, while retaining jurisdiction over the case, should refer an issue or some subset of issues
in the case to the expert agency for its opinion or final decision.” 648 N.E.2d at 646. The trial
court must also assess whether referral to the agency is mandatory, as is the case when there is
(as here) a failure to exhaust administrative remedies. Id. at 646-647.

15. This case, in large part, turns on the definition of the term “indirectly,” as that

term is used in § 13 of the Agreement. See Complaint, § 10. The Agreement does not define this

term, although other provisions in the Agreement suggest its likely meaning. Plaintiff does not



agree with Citizens’s interpretation of this term. Significantly, this term is clarified with
reference to Citizens’s Commission-approved Water Terms & Conditions, in Section 12.14.3
thereof °, and the Agreement clearly provides at 9 23 that “[i]n the event of a conflict between
the terms of this Agreement and the rules and regulations of such Commission and the ...
Regulations and Conditions of Service, the rules and regulations of such Commission and the ...
Rules, Regulations and Conditions of Service [which includes the Commission-approved Terms

& Conditions] shall control and shall supersede any inconsistent terms herein.” Emphasis added.

See also id. (“The respective obligations of each of the parties hereunder shall be subject to all

applicable laws, rules and regulations.”). Emphasis added.

16.  Interpretation and application of Water Terms & Conditions that have already
been approved by the Commission previously, in connection with an Agreement that expressly
incorporates the Commission’s rules and the Terms & Conditions at issue by reference, clearly
falls within the purview of the Commission’s expertise. Moreover, the Commission has
provided a mechanism for resolution of this aspect of Plaintiff’s complaint, 7.e., the complaint
procedure described above. Accordingly, regardless of whether this Court may properly exercise
over the subject matter of this action, referral of the principal issue in the case, i.e., interpretation
of the term “indirectly” as it is used in the parties’ contract at issue, should be made to the
Commission. Moreover, Plaintiff should be required to exhaust the prescribed administrative
remedies in this matter before proceeding any further with its court action. Accordingly, the
present action should be stayed pending resolution of the administrative process and of this

court’s referral.

3 Again, the current Terms & Conditions are numbered differently. The applicable rule is currently
labeled “Rule 10.14.3,” but precisely the same language is in prior Citizens Water tariffs at Section
12.14.3. In this Motion, Defendant will refer to this provision as Rule 12.14.3. See Exhibit A.

-5.



17. Counsel for the Defendant inquired with Plaintiff’s counsel on July 17, 2017,
regarding whether the Plaintiff has any objection to the relief sought by Defendant herein. As of
the filing of this motion for stay, Plaintiff and its counsel have indicated opposition to
Defendant’s motion and its intent to file a response.

WHEREFORE, Defendant, by counsel, hereby requests that the Court stay this case,
pending exhaustion of administrative remedies and resolution of the issues referred to the
Commission (i.e., interpretation of the term “indiréctly” as it is used in the parties’ contract at

issue), and further grant all other just and proper relief in the premises.

Respectfully submitted,

/s/ Alejandro Valle
Alejandro Valle, Attorney No. 22863-49
Citizens Energy Group
2020 North Meridian Street
Indianapolis, Indiana 46202
avalle@citizensenergygroup.com
Phone / fax: (317) 927-4317




CERTIFICATE OF SERVICE

The undersigned hereby certifies that the foregoing has been served upon the following
party btgl placing a copy of the same in the United States Malil, first class, postage pre-paid, on
this 19 day of July, 2017:

Daniel K. Burke

DKB Legal LLC

1016 3™ Avenue SW, Suite 100
Carmel, IN 46032

/s/ Alejandro Valle
Alejandro Valle
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WATER SERVICE TARIFF
RATES, TERMS AND CONDITIONS
FOR WATER SERVICE WITHIN
MARION COUNTY, INDIANA

Issued By The

Department of Public Utilities for
The City of Indianapeolis, acting by
and through The Board of Directors for Utilities,
as Trustee, in furtherance of a Public Charitable Trust for
' the Water System d/b/a Citizens Waterworks
2020 North Meridian Street
Indianapolis, Indiana 46202

Martha D. Lamkin Carey B. Lykins

President of President, and

Board of Directors Chief Executive Officer
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Citizens Waterworks

2020 N. Meridian Street
Indianapolis, Indiang 46202 ORIGINAL PAGE NO. 25

9.63 maintain and repair, at the Customer’s sole expense, the Customer’s private fire service
system, including the Customer’s pipes installed within the Public Right-of~-Way or Easement,

9.6.4 compeosate the Utility for any and all damage to the Utility’s facilities located in the
Public Right-of-Way or Easement caused by the Customer, its system, installation or use,

9.6.5 indemnify the Utility against any and all liability and claims arising from damage to
property or injury (whether or not alleged to be the result of the Utility’s negligence) caused by the
Customer’s system or its installation, maintenance or use, and

9.6.6 relocate, at no expense to the Utility, its facilities installed within the Public Right-of-Way
if such relocation is necessitated by a public improvement.

9.7 Detector Checks. An Underwriters Laboratory-approved detector check with a bypass Meter or
double check detector check assembly shall be installed in all new private fire system Service Pipes. In addition,
detector checks with bypass Meters or double check detector check assemblies shall be installed where existing
private fire system Service Pipes are being modified, replaced or relocated, where existing private fire systems are
being extended, and when a Customer being served has been found by the Utility to be using water, without
authorization from the Utility, from an existing unmetered Service Pipe for purposes other than fire service. The
detector check or double check detector check assembly shall be located after all metered Branched Service Pipe
cannections. The bypass Meter around the detector check or double check detector check assembly shall be sized,
purchased, installed and owned by the Utility. The detector check or double check detector check assembly, meter
pit or vault, and all other piping facilities within the meter pit or vault, shall be subject to the Utility’s prior approval
and be constructed and installed by, and the responsibility of, the Customer.

RULE 10. UTILITY’S RESPONSIBILITY FOR SERVICE

10.1 Interruptions, Pressure, and Volume. The Utility will use reasonable care and diligence to avoid
interruptions and fluctuations in its service, but it cannot and does not guarantee that interruptions and fluctuations
will not occur. Varjations in pressure or volume of flow are to be expected. In the Utility’s judgment, Customers
requiring nniform service, an uninterrupted supply, or uniform pressure or volume shall make their own special
provisions on their Premises. Customers needing special provisions for uninterrupted service may also be required to
install multiple meters or multiple backflow devices to allow the Utility to test Meters and backflow devices or
repair Meters during the Utility’s normal business hours and to allow the Customer to repair its backflow devices.

10.2  Liability for Damages on Customer’s Premises. The Utility shall not be liable for any damage
done or inconvenience caused by reason of any break, leak or defect in, or by water escaping from, Service Pipes or
fixtures on the Premises of the owner or Customer.

RULE 11. COMPLAINT PROCEDURE

11.1  Complaint. A Customer may complain to the Utility at any time about any bill which is not then
delinquent, a security deposit, a disconnection notice, or any other matter relating to the Utility’s service and may
also request a conference about such matters. The complaints may be made in person, in writing, or by completing a
form available from either the Commission or from the Utility at its business office. A complaint shall be considered
filed upon receipt by the Utility, except mailed complaints shall be considered filed as of the postmark date. In
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Citizens Waterworks
2020 N. Meridian Street
Indianapolis, Indiana 46202 ORIGINAL PAGE NO. 26

making a complaint or requesting a conference (hereinafter “complaint”), the Customer shall state his/her name,
service address and the general nature of his/her complaint.

11.2  Investigation of Complaint and Notification of Proposed Disposition. Upon receiving each such
complaint, the Utility will investigate the matter, confer with the Customer when requested and notify him/her, in
writing, of its proposed disposition of the matter. Such written notification will advise the Customer that he/she may,
within seven days following the date on which such notification is mailed, request a review of the Utility’s proposed
disposition by the Commission. If the Customer requests a special Meter reading, the first reading of the Customer’s
Meter by the Utility during its investigation shall not be subject to the charge for a special Meter reading prescribed
in the Utility’s Rate Schedules. Subsequent readings, however, if requested by the Customer, will be subject to the
charge.

11.3 Service During Review of Complaint. If the Customer is receiving service at the time the
complaint is received by the Utility, his/her service will not be disconnected until at least ten days afier the date on
which the Utility mails the notification of its proposed disposition of the matter to the Customer. If the Customer,
within seven days after the mailing by the Utility of its proposed disposition of the matter, requests the Commission
to review the Utility’s proposed disposition of the complaint, the Utility will not disconnect the Customer’s service
until at least three days after the date of the mailing of the Commission’s decision on the matter, provided the
Customer has paid and continues to pay all undisputed bills, portions of disputed bills as specified hereinafter, and
all future undisputed bills prior to their becoming delinquent. If the Customer and the Utility cannot agree as to what
portion of a bill is undisputed, the Customer shall pay on the disputed bill an amount equal to his average bill for the
twelve months immediately preceding the disputed bill, except in those cases where the Customer has received
fewer than twelve bills, in which event the Customer shall pay an amount equal to 1/12 of the Utility’s estimate of
its annual cost of rendering service to such Customer.

11.4  Record of Complaints, The Utility’s record of complaints under this rule will be available during
normal business hours upon request by the concemed Customer, his agent possessing written authorization, or the
Commission.

RULE 12. MAIN EXTENSIONS
12.1  Definitions. The following terms as used in this rule have the following meanings:

12.1.1  “Completion date of the Main extension” means the date the Utility declares the Main
extension to be in service and releases it for Taps.

12.1.2 “Cost of the Main extension” means the estimated cost of installing the Main or the
actual cost of a developer-installed extension.

12.1.3 “Deposit” means the amount required to be deposited by or on behalf of each prospective
Customer for a Main extension prior to the Utility commencing construction of the Main extension.

12.1.4 “Main extension” means the Mains, hydrants and appurtenances installed by the Utility to

provide the water utility service requested by or on behalf of the prospective Customer or Customers, but
does not include the Customer’s Service Pipe.

[ - ,,'F * Piist
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the lateral Main extension. Applicants for service connections for parcels within subdivision developments included
in a Main extension agreement shall not be required to pay a subsequent connector’s fee. The subsequent
connector’s fee shall be in addition to any other charges which the subsequent connector must pay to the Utility in
order to connect to and receive service from the Utility.

12.14  Provisions Regarding the Refund of Deposits.

12.14.1  All Main extensions are the Utility’s property. The Utility shall have the right to make
further extensions therefrom without the original depositors being entitled to any refund by reason of such
further extensions or connections thereto, except as provided in Rule 12,13,

12.14.2  No refund shall be based on comnections to the Main extension made more than 10
years after the completion date of the Main extension. In no event shall the total amount of the refunds to
an original depositor exceed the amount of his deposit. No interest shall be paid on any deposit made
pursuant to this Rule 12,

12.14.3  No refund of any deposit shall be made on account of any Customer connecting to the
Main extension for whom a final revenue allowance was allowed in establishing or adjusting the amount of
such deposit, or whose property does not directly abut upon the particular section of the public '
thoroughfare in which the Main extension is installed.

~—

12.14.4  In the event that more than one party contributes to the total required deposit, refunds
shall be divided among the parties making the total required deposit in the samme proportion as their
contributions bear to the total required deposit, unless otherwise provided for in the Main extension
agreement. -

12.14.5  The Utility shall notify the original depositor or depositors of the completion date of
the Main extension. Within 30 days after the first anniversary of said completion date, and within 30 days
after the next nine anniversaries of said completion date, the Utility shall compute credits toward its
repayable investment, if any, and the refunds due the original depositor or depositors. Such credits shall
consist of the sum of the following:

(a) The subsequent connector’s fees collected by the Utility from Customers
connected to the Main extension after the completion date of the Main extension and for whom no
credit has been previously allowed.

(b) A revenue allowance in the amount specified in the Main extension agreement
for each single family residential Customer who connected to the Main after the completion date
of the Main extension and for whom no credit has previously been allowed.

(c) A revenue allowance for each npon-residential or multi-dwelling complex
Customer for whom no credit was previously allowed in the amount of three times the first normal
12-months® Metered and private fire protection service bills paid by such Customer within four
years after connection to the Main, less the Utility’s cost of so connecting them. If the connection
occurs in the tenth year after the completion date of the Main extension, the credit under this
subparagraph (c) shall be based on the Utllity’s estimate of the first normal 12-months’ revenue
from that Customer for each nonresidential or multiple dwelling unit complex Customer who
comnected to the Main extensjon and for whom no credit has previously been allowed.
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STATE OF INDIANA ) IN THE HAMILTON SUPERIOR COURT NO. 1
) SS:
COUNTY OF HAMILTON ) CAUSE NO. 29D01-1611-PL-009906

PROMENADE COMMERCIAL LLC,
Plaintiff,
V.

THE BOARD OF DIRECTORS FOR
UTILITIES OF THE DEPARTMENT OF
PUBLIC UTILITIES OF THE CITY OF
INDIANAPOLIS d/b/a CITIZENS WATER or
CITIZENS ENTERGY SERVICES,

S N N N N N N N N N N N N

Defendant.

PLAINTIFE’S RESPONSE IN OPPOSITION TO
DEFENDANT’S MOTION FOR STAY

Plaintiff, Promenade Commercial LI.C (hereinafter “Promenade™), by counsel, submits its
Response in Opposition to the Motion to Stay filed by Defendant, The Board of Directors for
Utilities of the Department of Public Utilities of the City of Indianapolis d/b/a Citizens Water or
Citizens Energy Services (hereinafter “Citizens”), and, in support thereof, would respectfully show
the Court as follows:

1. This is a breach of contract case. In July 2007, Promenade and Veolia Water
Indianapolis LL.C (Citizens’ predecessor-in-interest) entered into a Water Main Extension
Agreement (the “Agreement”), whereby Promenade agreed to construct a water main extension
for use by residential and commercial customers. The Agreement enabled Promenade to recover
its costs in constructing the water main extension through revenue allowances, i.e., payments based

on the number of customers who become directly or indirectly connected to the water main



extension for a period of ten (10) years after it was in service. Through this action, Promenade
claims that Citizens breached the Agreement by failing and refusing to pay revenue allowances.

2. Citizens requests that the Court stay these proceedings and refer the matter to the
Indiana Utility Regulatory Commission (the “Commission”) because: (a) the Commission affords
Promenade administrative remedies that Promenade has failed to exhaust; and (b) the Commission
has primary jurisdiction to resolve certain key issues in this matter. However, as described further
below, Citizens is mistaken on both fronts, and Promenade respectfully requests that Citizens’
Motion for Stay be denied in all respects.

3. Citizens contends that Rule 11 (now Rule 9) of its Terms & Conditions, which is

2

entitled “Complaint Procedure,” affords Promenade with an administrative remedy and that
Promenade has failed to exhaust this remedy. See Motion to Stay at § 9. Specifically, Citizens
contends that Rule 11 “provides for complaints about bills, security deposits, disconnection
notices, and ‘any other matter relating to the Utility’s service ...” Id. Citizens further asserts that
Rule 11.1 provides a mechanism for making complaints in person or in writing and for reviewing
the Utility’s proposed disposition. /d. at  10.

4. However, this complaint procedure is not available to Promenade. This is because
the Rule 11°s complaint procedure is expressly made available to a “Customer.” Although Citizens
omits the beginning of the first sentence of Rule 11.1, the language used plainly limits the
application of the complaint procedure described in Rule 11 to a “Customer.” See Motion for Stay
at Exhibit A, § 11.1. Further, all paragraphs of Rule 11 relate to the complaint procedures available
to a “Customer.” See Motion for Stay at Exhibit A, 9 11.1 through 11.4. Citizens has not provided

a complete copy its 2011 Terms and Conditions and has also not provided the portion of its Terms

& Conditions containing the definition of “Customer.” However, a more recent version of



Citizens’ Terms & Conditions, which became effective on April 22, 2016, defines “Customer” as
“An individual, firm, corporation, government agency or other entity that has agreed, orally or
otherwise, to pay for water utility service received from the Utility.” See 2016 Terms & Conditions,
9 1.9 (A complete copy of the more recent Terms & Conditions is attached hereto as Exhibit A).

5. Promenade is not a “Customer,” as defined by Citizens’ Terms & Conditions. In
the context of its breach of contract claim against Citizens, Promenade is not an entity that has
agreed to pay for water utility service. As such, the complaint procedures outlined in Rule 11 of
Citizens’ Terms & Conditions are not available to Promenade. Because these complaint procedures
are not available to Promenade, it has no available administrative remedy to exhaust.

6. Citizens also contends that parties disagree as to the interpretation of the term
“indirectly” as it is used in the Agreement and points to Section 12.14.3 of its Terms & Conditions
as providing clarification with respect to this term. See Motion for Stay at § 15. This does not
appear to be accurate. Section 12.714.3 provides:

No refund of any deposit shall be made on account of any Customer connecting to

the Main extension for whom a final revenue allowance was allowed in establishing

or adjusting the amount of such deposit, or whose property does not directly abut

upon the particular section of the public thoroughfare in which the Main extension

1s installed.

7. As noted above, Promenade filed this lawsuit to recover revenue allowances due
under the Agreement. Although it is true that the Agreement provides that Promenade is entitled
to a revenue allowance for all residential or commercial customers who become directly or
indirectly connected to the Main extension that Promenade constructed, Section 12.14.3 of
Citizens’ Terms & Conditions appears to address the availability of refunds of deposits for

Customers, not revenue allowances. Moreover, this section can hardly be read to provide any sort

of interpretation of the term “indirectly.”



8. Further, Section 10.5 of Citizens’ 2016 Terms & Conditions addresses the
determination and calculation of revenue allowances. This provision of the Terms & Conditions
contains no interpretation of “indirectly” and does not even reference the terms “directly” or
“indirectly.”

9. Because Citizens has not identified any conflicting interpretation of the term
“indirectly,” there is no reason even to consider referring this issue to the Commission for
resolution. Moreover, even if 12.14.3 could somehow be read as establishing a conflicting
interpretation of the term “indirectly” with respect to the determination and calculation of revenue
allowances under the agreement, this Court is perfectly capable of resolving such a dispute
regarding the language used in the contract.

10. The Indiana Supreme Court’s decision in Austin Lakes Joint Venture v. Avon Utils.,
648 N.E.2d 641 (Ind. 1995), is instructive. In dustin Lakes, a real estate developer sued a utility
provider for breach of contract and fraud, and the utility raised exhaustion of remedies and primary
jurisdiction as defenses. /1d. at 644-650. The court first rejected the exhaustion of remedies defense,
noting that this was “a lawsuit for breach of contract and fraud between two private parties.” Id. at
645. It was “not a challenge to an agency regulation or action.” Id. Similarly, Promenade’s claim
against Citizens is not a challenge to an agency regulation or action — it is a breach of contract
action. And, as noted above, Citizens’ Terms & Conditions afford Promenade to administrative
remedy to pursue.

11.  The courtin Austin Lakes next considered the application of the doctrine of primary
jurisdiction; specifically, the court discussed whether a trial court should retain jurisdiction over a
case but refer an issue to the agency for its opinion. 648 N.E.2d at 646. First, the court concluded

that primary jurisdiction should be invoked where “one (but less than all) of the issues in the case



requires exhaustion of remedies before judicial review can occur.” Id. at 647. Here, as noted above,
there was no available administrative remedy for Promenade to exhaust. Second, the court
reasoned that the primary jurisdiction doctrine cannot be invoked where there is nothing to refer
to the administrative agency. Id. Here, there is nothing to refer to the Commission. As noted above,
Citizens has not pointed to any interpretation by the Commission of the term “indirectly,”
particularly in the context of determining and calculating revenue allowances, that is at issﬁe here.

12. Rather, as the court concluded in Austin Lakes, “[t]he construction of contracts and
actions for their breach are matters for judicial determination” 648 N.E.2d at 649. The doctrine of
primary jurisdiction does not apply here, where Promenade’s claim is that Citizens breached its
contractual obligations, not that Commission erred in some way. Id.

WHEREFORE, Plaintiff, Promenade Commercial LLC, respectfully requests that the
Court enter an Order: (1) denying Citizens’ Motion for Stay; and (2) awarding Promenade any
other appropriate relief.

Respectfully submitted,

/8/ Daniel K. Burke

Daniel K. Burke, #24572-49
DKB LEGAL LLC

1016 3rd Avenue SW, Suite 100
Carmel, IN 46032

(317) 709-4242
dan@dkblegal.com

Attorney for Plaintiff



CERTIFICATE OF SERVICE

The undersigned, hereby certifies that on August 24, 2017, a copy of the foregoing was
served on all counsel of record via the Court’s electronic filing system.

/s/ Daniel K. Burke




July 26, 2018

@

CLERK OF THE HAMIL"
CIRCUIT COURT

STATE OF INDIANA ) IN THE HAMILTON SUPERIOR
) SS: COURT #1
COUNTY OF HAMILTON ) CAUSE NO.: 29D01-1611-PL-9906

PROMENADE COMMERCIAL, LLC,
Plaintiff,

V.

THE BOARD OF DIRECTORS FOR

UTILITIES OF THE DEPARTMENT OF

PUBLIC UTILITIES OF THE CITY OF

INDIANAPOLIS d/b/a CITIZENS WATER

OR CITIZENS ENERGY SERVIES,
Defendant.

S N N N e N S S S S N’

ORDER AFTER HEARING OF JULY 23, 2018 ON
DEFENDANT'S MOTION FOR STAY

This matter came before the Court for a hearing on the Defendant’s
Motion to Stay filed with this Court on July 20, 2017. Present at the hearing
was counsel for the Plaintiff, Mr. Daniel K. Burke. The Defendant appeared
by counsel, Mr. Alejandro Valle. Argument on the Motion and Responses
were heard.

The Court agrees with the Defendant that this matter should be
stayed on the grounds of the Doctrine of Primary Jurisdiction and failure to
exhaust administrative remedies through the Indiana Utility Regulatory
Commission (“IURC”). Additionally, even if not a mandatory stay, the Court
finds in its discretion that the IURC has special competence and expertise

in reviewing Citizen’s Terms and Conditions, also known as “tariff’, which
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the contract at issue incorporates, and determine what degree this Court’s
decision might affect the uniformity of a regulatory scheme created by the
terms of the tariff.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED that
this cause shall be and hereby is stayed until exhaustion of all
administrative remedies, and until final resolution of all issues to be
determined by the IURC. In particular, the IURC needs to adjudicate the
matter and provide its interpretation of the term “indirectly” as it is used by
the parties’ contract at issue. See Amended Complaint, Exhibit A.

The Plaintiff has a pending Partial Motion for Summary Judgment to
which the Defendant has not responded. According to the Trial Rule 56(1),
good cause must be shown to extend the deadline for the Defendant’s
response. The Defendant has not yet filed an extension request. This order
does not relieve thé Defendant of its obligation to file for such an extension
within the time allowed by TR56.

SO ORDERED this July 23, 2018.

Recommended for approval, Approved and ordered,

de e RO

Darren J. Murphy, Magistrate Steven R. Nation, Judge
Hamilton Superior Court 1
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8/9/2019 Case: 126016

Contacted Utility Date

Utility B Citizens Water
Industry |4 Water
Description

CASE DESCRIPTION

Attached to this email are: (1) a copy of the amended comp]afnt my client filed in Hamilton County Superior Court; (2) Citizens’ motion to
stay the lawsuit pending my dlient’s submission of a complaint through the IURC; (3) my client’s response in opposition to Citizens” motion;
and (4) the court’s order requiring that the matter be submitted through the IURC.

In essence, Promenade constructed a water main extension at its own expense and entered into an agreement with Citizens (actually, with
Veolia Water - Citizens' predecessor) whereby Citizens was to pay Promenade a revenue allowance based on users who connected directly
or indirectly to the water main extension constructed by Promenade. In the years following the construction of the water main extension,
numerous residential users connected indirectly to the water main extension, and at least one commercial user connected directly.
However, to date, Citizens has refused to pay Promenade any revenue allowance, claiming that the approximately 40-50 residential users
did not connect directly to the water main extension.

Promenade filed a lawsuit in Hamilton County, claiming breach of contract by Citizens. In response, Citizens sought to stay the lawsuit until
after Promenade had attempted resolution through the IURC's consumer complaint process. Specifically, Citizens claims that the IURC must
determine how to interpret the term “indirectly” as used in the agreement.

Based on my reading of the consumer complaint process, it appears to be designed to address complaints raised by utility consumers, not
the situation here. However, the court has ordered that Promenade at least submit the matter to the IURC. If this is the sort of matter that
the IURC complaint process can resolve, we would appreciate an expedited ruling. On the other hand, if this is not the sort of complaint
that the process was intended to resolve, we would very much appreciate it if the [IURC would communicate this to us as quickly as
possible.

Thank you for your assistance, and please do not hesitate to contact me if you have any questions or if you need any additional
information.
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8/9/2019

https://iurc.crm9.dynamics.com/_controls/emailbody/msgBody.aspx?CRMWRPCToken=7cf%2f17[hEempgwAd2ADWAWSK12%2fteDeSR...

#*** This is an EXTERNAL email. Exercise caution. DO NOT open attachments or click links from
unknown senders or unexpected email. ****

Write ABOVE THIS LINE to post a reply

The Promenade has been paid the revenue allowance for the *Hospital” aka. CVS. The CVS is the only user that has been
constructed within the Promenade Shoppes development and therefore is the only water connection eligible for any revenue
allowance. No additional payments are due as no additional connections within the revenue allowance area have been made. (See

attachment)
Susie
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8/9/2019 https://iurc.crm9.dynamics.com/_controls/emailbody/msgBody.aspx?CRMWRPCToken=7cf%2f17IhEempgwAd2ADWAWSKt2%2fteDe5R. .

**** This is an EXTERNAL email. Exercise caution. DO NOT open attachments or click links from
unknown senders or unexpected email. ****

Write ABOVE THIS LINE to post a reply

We will attempt to clarify our previous response and provide further explanation and guidance with this response. We would also
offer that if anyone has further questions, please feel free to contact Citizens Energy Group directly for further explanation or
education.

Paraphrasing the language found within the Terms and Conditions of the Utility and the referenced water Main Extension contract, a
revenue allowance is to be paid to the owner/developer of the Main Extension contract for éach new water service connection made
within 10 years, within the development limits being directly served via a water main as constructed under that contract. The
specific contract referenced in this inquiry provided for a water main construction which provided direct water service to outlots
within the Promenade Shops development. Only property connections within the Promenade Shops development would result in
revenue allowance payments to the original contract owner/ developer. A CVS was the only connection within the development
which would have resulted in a revenue allowance payment to the contract owner.

~
Properties which lie outside of the Promenade Shops development may be considered eligible to pay a Subsequent Connector fee if
they also have direct access to the water main and make an individual water service connection within the first 10 years of the
contract. The properties potentially subject to payment of a subsequent connector fee would include various lots outside of and to
the south of the development which have direct access for water service connections to the water main constructed under the
referenced contract..

Simply put, the residential development to the north lies neither within the Promenade Shops development and therefore not
eligible for revenue allowance, nor does it lie outside of promenade shops and have direct access for service connections to the
water main constructed under the referenced contract.

There have been no service line connections to the water main constructed under this contract that would be eligible for either a
revenue allowance or subsequent connector fee payment other than the previously identified and paid CVS.
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